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Texas Bar Associaton. 



CONSTITUTION, 



ARTICLE I.— NAME AND OBJECTS OF THE ASSOCIATION. 

Section i . This Association shall be called the Texas Bar Association. 

Sec. 2. Its objects shall be to advance the science of jurisprudence, pro- 
mote the uniformity of legislation in the administration of justice through- 
out the State, uphold the honor of the profession of the law, and encourage 
cordial intercourse among its members. 

ARTICLE II.— MEMBERSHIP. 

Section i. Any attorney of the Texas bar, in honorable standing, upon 
his written application, may be admitted to membership at any regular 
meeting of the Association. Said application must be endorsed by three 
members of the Association, and a fee of $$ shall accompany the same — * 
$ 2.50 initiation fee and #2.50 annual dues. 

SEC. 2. Such application shall be referred to the Board of Directors, who 
shall report the same to the Association, and, if said report be favorable, a 
ballot shall be taken, and if four-fifths of the members voting shall be in 
favor of the applicant he shall be declared elected. 

ARTICLE III.— OFFICERS AND THEIR DUTIES. 

Skction 1. The officers of the Association shall be a President, a Vice- 
President, a Secretary and a Treasurer, who shall be chosen by ballot at a 
regular meeting, by a majority of the members present and voting. 

Sec. 2. There shall be a Board of Directors, five in number, elected at 
the same time and in the same manner with the officers; and the President 
and Vice President shall be ex-officio members of the Board. 

SEC. 3. The officers and Directors shall hold their places for one year, 
and until their successors shall be elected; provided, that the same person 
n shall not be elected President two years in succession. 

Sec. 4. The duties of officers shall be such as usually devolve upon such 
positions, and may be regulated and prescribed from, time to time by the 
Constitution, By-Laws or resolutions of the Association. 
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4 CONSTITUTION OF THE 

Sec. 5. The Board of Directors shall have exclusive authority, and shall 
exercise executive supervision over the affairs of the Association between 
its meetings. 

SEC. 6. Vacancies in the offices and Board of Directors shall be filled by 
the Board, the concurrence of a majority of whom shall be necessary to a 
choice. 

ARTICLE IV.— COMMITTEES. 

Section i. The following committees shall be appointed annually by 
the President for the year ensuing, and shall consist of five members each : 
On Jurisprudence and Law Reform; On Judicial Administration and Reme- 
dial Procedure; on Legal Education and Admission to the Bar; on Commer- 
cial Law; on Publication; on Grievances and Discipline. 

SEC. 2. A committee of three, of whom the Secretary shall always be 
one, shall be appointed by the President at each annual meeting of the 
Association, whose duty it shall be to report to the next meeting the names 
of all members who shall in the interval have died, with such notices of 
them as shall, in the discretion of the committee, be proper. 

ARTICLE V.— GENERAL POWERS. 

Section i. This Association shall have power to impose fines, assess 
fees and establish by-laws for its government. It shall have power to 
remove officers, and suspend or expel members for good cause, upon written 
charges exhibited against them by a member, and due notice given of the 
charges and of the time they will be brought before the Association. 

SEC 2. The By-Laws shall prescribe the assessments to be levied on 
the members for the support of the Association and the promotion of its 
objects. 

ARTICLE VI.— QUORUM. 

Section i. Twenty five members in regular standing shall constitute a 
quorum for the transaction of business. 

ARTICLE VII.— ANNUAL ADDRESS. 

Section 1. The President shall open each meeting of the Association 
with an address, in which he shall communicate the noteworthy changes 
in statutory and constitutional law, and especially such changes as affect 
the development and progress of the law and the administration of justice. 

ARTICLE VIII.— MEETINGS. 

Section i. A majority of the members present at an aunual meeting of 
this Association shall designate the time and place for holding the next 
annual meeting. 

# ARTICLE IX.— AMENDMENTS. 

Section i. All propositions to alter, amend or add to this Constitution 
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shall be made in writing at a meeting of the Association, and filed with the 
Secretary at least one month before being acted upon, and shall not be 
adopted without the concurrence of two-thirds of the members present. 

ARTICLE X.— DUES. 

Section i. Each member of the Association shall pay to the Secretary 
the sum of #2.50 as annual dues. 



BY-LAWS. 



ARTICLE I.— PRESIDING OFFICERS. 

Section i. The President, and in his absence the Vice-President, shall 
preside at all meetings of the Association; if neither of these officers be 
present, a President pro tern, shall be chosen by and from the attending 
members. 

ARTICLE II.— ADDRESSES AND ESSAYS. 

Section i. The Board of Directors, at its first meeting after each annual 
meeting, shall select some person to make an address at the next annual 
meeting, and not exceeding six persons to read papers. 

ARTICLE III.— ANNUAL MEETINGS AND ORDER OF BUSINESS. 

Section i. The order of exercises at the annual meetings shall be as 
follows: 

1. Opening address of the President 

2. The nomination and election of members. 

3. Report of the Board of Directors. 

4. Election of the Board of Directors. 

5. Reports of the Secretary and Treasurer. 

6. Reports of Standing Committees, as follows: On Jurisprudence and 
Law Reform; on Judicial Administration and Remedial Procedure ; on 
Legal Education and Admission to the Bar; on Commercial Law; on Pub- 
lication; on Giievances and Discipline 

7. Reports of Special Committees. 

8. The nomination of officers. 

9. Miscellaneous business. 

10. The election of officers. 

11. The annual address, to be delivered by the person selected by the 
Board of Directors, shall be made at the morning session of the second day 
of the annual meeting. 
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6 . BY-LAWS OF THE 

Sec. 2. This order of business may be changed at any meeting by a vote 
of a majority of the members present; and, except as otherwise provided 
by the Constitution or By-Laws, the usual parliamentary rules and orders 
will govern the proceedings. 

Sec. 3. No person shall speak more than ten minutes at a time, nor 
more than twice on the same subject. 

Sec. 4. A stenographer shall be employed at each annual meeting. 

Sec. 5. Each county bar association may annually appoint delegates, 
not exceeding three in number, to the next meeting of the Association, and 
such delegates shall be entitled to all the privileges of membership at and 
during said meeting. 

Sec. 6. All papers read before the Association shall be lodged with the 
Secretary. The annual address of the President, the reports of the com- 
mittees and proceedings of the annual meetings shall be printed, but no 
other address made or paper read or presented shall be printed except by 
order of the Committee on Publication. 

Sec. 7. The Board of Directors shall, as &oon as parties have been 
selected to deliver the annual address and read essays, notify the Secretary 
of this Association of such selections, and of any other matters of especial 
interest to be brought before the next annual meeting. 

Sec. 8. The Secretary shall be and is hereby required to mail each mem- 
ber of the Association, ten days before each annual meeting, a written or 
printed notice of the time and place of such meeting, giving a statement of 
the addresses to be delivered, the papers to be read and other matters 
of especial interest, and shall also cause such notice to be published. 

ARTICLE IV.— MEMBERSHIP AND DUES. 

Section i. The initiation fee to entitle a person to membership shall be 
five dollars which shall include the annual dues for the first year. 

Sec. 2. The annual dues shall be payable at the annual meeting in ad- 
vance, and should any member neglect to pay them for any year at or 
before the next annual meeting, he shall cease to be a member, The Secre- 
tary shall give notice of this By-Law, within sixty days after each meeting, 
to all members in default. 

ARTICLE V.— OFFICERS AND COMMITTEES. 

Section i. The terms of office of all officers elected at the annual 
meeting shall commence at adjournment thereof, except the Board of 
Directors, whose term of office shall commence immediately upon their 
election. 

Sec. 2. The President shall appoint all committees, except the Commit- 
tee on Publication, within thirty days after the annual meeting, and shall 
announce them to the Secretary, who shall promptly give notice to the 
persons appointed. The Committee on Publication shall be appointed on 
the first day of each meeting. 
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Sec. 3. The Secretary's and Treasurer's reports shall be examined and 
audited by the Board of Directors before their presentation to the Asso- 
ciation. 

Sec. 4. The Board of Directors and all standing committees shall meet 
on the day preceding each annual meeting, at the place where the same is 
to be held, at such hour as their respective chairmen shall appoint, and 
should any member of any committee be absent, the vacancy may be filled 
by the members of the committee present. 

Sec. 5. The Committee on Publication shall meet within one month 
after each annual meeting, at snch time and place as the chairman shall 
appoint. 

Sec. 6. Special meetings of any committee shall be held at such times 
and places as the chairman thereof may appoint; reasonable notice shall 
be given by him to each member by mail. 

ARTICLE VI.— DUTIES OF COMMITTEES. 

Section i. It shall be the duty of the Committee on Jurisprudence and 
Law Reform to consider and report to the Association such amendments to 
the law as in its opinion should be adopted; also to scrutinize proposed 
changes in the' law, and, when necessary, report upon the same. 

Sec. 2. It shall be the duty of the Committee on Judicial Administration 
and Remedial Procedure to observe the practical working of the judicial 
system of the State, and recommend, by written or printed report, from 
time to time, any changes therein which observation or experience may 
suggest. 

Sec. 3. It shall be the duty of the Committee on Legal Education and 
Admission to the Barjto report the most suitable means for promoting and 
facilitating the study of the law, and the necessity or propriety of elevating 
the standard of qualifications for admission to the bar, and the best means 
for accomplishing that object. 

Sec. 4. It shall be the duty of the Committee on Commercial Law to 
report the best means to produce uniformity in commercial law and usages. 

Shc. 5. The Committee on Publication shall pass upon and have printed 
all papers, should-they deem them of sufficient importance, except as it is 
otherwise provided by the Constitution and By-Laws. 

SEC. 6. The Committee on Grievances and Discipline shall report as to 
the best means of upholding the honor and dignity of the'law in the profes. 
sional intercourse among the members of the Association. All complaints 
against any member of this Association shall be presented to this commit- 
tee, and if the committee shall be of the opinion that the matters alleged 
are of sufficient importance, they will determine upon the course of pro- 
cedure for the trial of the same; and shall give notice to the party charged 
of the nature of the complaint and the time of the trial thereof by the 
Association; all of which the complainant shall also be notified of by the 
committee. 
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ARTICLE VII.— RESOLUTIONS. 

Section i. No resolution complimentary to any officer or member, for 
any service performed, paper read or address delivered, shall be considered 
by this Association. 

ARTICLE VIII.— AMENDMENTS. 

Suction i. These Bv-Laws may be amended at any meeting of the 
Association, by a vote 01 two thirds of those present; provided, that a copy 
of the proposed amendment shall have been filed with the Secretary on or 
before the first day of such annual meeting. 
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OK THK 



Texas Bar Association, 



HKLD IN 



The City of Galveston, August 6 and 7, 1890. 



FIRST DA >— Morning Session. 

Galveston, Texas, August 6, 1890. 

The ninth annual session of the Texas Bar Association met in 
the city of Galveston, Texas, on Wednesday, August 6, A. D. 
1890, at 11 o'clock a. m. 

The meeting was called to order by Norman G. Kittrell, Esq., 
Vice-President of the Association, who stated that the President, 
Hon. Henry W. Lightfoot, was unable to .be present, having 
recently been summoned by telegram to attend at the bedside of 
General S. B. Maxey, then lying seriously ill in Waukesha, 
Wisconsin. 

The annual address of President Lightfoot was then read by 
the Secretary. (See appendix.) 
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10 <• PROCEEDINGS OF THE 

The vacancies in the Board of Directors were filled, by the 
appointment of M. R. Kleberg, L,afayette Kirk, L. B. Davis and 
James R. Burnett. 

The Board of Directors made the following report : 

To the President and Members of the Texas Bar Association: 

Gentlemen: — Your Board of Directors beg leave to report as follows : 
i. The following members of the bar of Texas have made application for 
membership: Wm. T. Austin, Galveston; John M. Furman, Bel ton; James 
K. Hill, Livingston; A. L. Livermore, Houston. 

These gentlemen having been duly recommended as required by the Con- 
stitution, and their initiation fees having been paid, we respectfully recom- 
mend that they be elected members of this Association. 

2. We also beg leave to further report that we have examined and audited 
the respective reports of the Secretary and treasurer, and find them correct, 
and recommend that they be received and adopted. 

3. We further report that we have also considered the recommendations 
made by the Secretary in his report, conctrning the publication of the names 
of members paying their dues from time to time, in order that a correct 
record may be kept, and recommend that the same be adopted. 

Repectfully submitted, 

Seth Shepard, 
§ Lafayette Kirk, 

J. R. Burnett, 
M. E. Kleberg, 
L. B. Davis, 

Board of Directors. 



On motion, the report was adopted, and the applicants for 
membership duly elected. 

The Secretary then read his annual report, as follows : 

To the President, Board of Directors and Members of the Texas Bar Association: 

Gentlemen: — I have the honor to submit herewith my annual report as 
Secretary of the Texas Bar Association for the .year ending August 1, 1890, 
which has been referred to, and approved by the Board of Directors: 

Amount received for dues from members $967 50 

Amount received for initiation fees 50 00 

Amount on hand per last report 4 50 $1022 00 

Amount disbursed as per vouchers approved by Board of Directors. . $455 35 
Amount paid Treasurer, as per his receipt 566 65 $1022 00 
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The reports of the Secretary and Treasurer for 1889 were left out of the 
printed proceedings by mistake. I have here the original reports, approved 
and signed by the Board of Directors, which shows the collections to be 
$378.00, and the disbursements $373.50, leaving in my hands a balance of 
$4.50, which the report for this year shows has been paid into the treasury. 

In obedience to the resolution, adopted at the last annual meeting, I drew 
drafts on the members who were two years and over in arrears for dues. 
These drafts were made payable to the order of James H. Raymond & Co., 
Bankers, in Austin, and were placed in their hands. 

Their statement, herewith presented, shows that out of the 185 drafts de- 
livered to them they have collected 60, amounting to $532.20, and they have 
returned uncollected 82, leaving 43 drafts yet to be heard from. Many of 
the indorsements on the drafts are positive refusals or inability to pay — yet 
some of these are returned because the parties are not found. I think some 
of those returned may yet be collected. I have devoted nearly two months 
time to balancing and straightening up the Secretary's books, and have 
found it necessary, in order to get a correct balance, to go over and examine 
closely all the receipts, disbursements and vouchers from our organization 
up to this date. Below is given the result of my labors: 



Years. Receipts. Disbursement^ 

$ 184 15 

8950 



890. 



Receipts. 


$ 595 00 


92 50 


532 50 


240 00 


327 50 


485 00 


230 00 


378 50 


1017 50 



508 68 
250 58 
393 50 
485 00 
242 85 
373 50 
455 35 

$3898 50 $2983 11 



Total receipts $3898 50 

Total disbursements 2983 11 

Balance 915 39 

The Treasurer's report shows a balance on hand at last meeting turned 

over to him by Treasurer West of $ 348 74 

Amount received by him from Secretary August 1, 1890 56665 

Showing amount in treasury August 1, 1890 $ 915 39 

Hereafter, in order to avoid errors, I think it much the best plan for the 
Secretary to embrace in his report, and have published in the proceedings, 
a full list of all dues received, giving the name of the member paying the 
same. By this means each member can at once tell whether a mistake has 
been made by the Secretary, and can have the same at once corrected. 

The National Bar Association begins its third annual session to-day, in 
the city of Indianapolis, Indiana. In view of the fact that the National Bar 
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12 PROCEEDINGS OF THE 

Association has manifested such great interest in the proceedings of the 
Texas Bar Association, so many of its members having applied for copies of 
its proceedings, I would suggest that the President of this Association be 
authorized and requested to telegraph to said National Bar Association now 
in session at Indianapolis, the greetings of the Texas Bar Association, now 
in session at the city of Galveston. At the last annual meeting of the Na 
tional Bar Association, held at White Sulphur Springs, West Virginia, this 
Association was represented by A. G. Moseley, of Denison. # We have no 
delegate in attendance on its meeting this year. 

The thirteenth annual meeting of the American Bar Association will be 
held at Saratoga Springs, New York, on Ausust 20th, 21st and 22d next. 
Texas has had six members of this Association, three of whom are dead, 
viz.: W. P. Ballinger, F. S. Stockdale and Jacob Waelder. The other three 
members are Walter Gresham, J. H. McLeary and T. N. Waul. The anuual 
address this year will be delivered by Hon. James C. Carter, of New York. 
Section IV. of its by-laws prescribes that "each State Bar Association may 
annually appoint delegates, not exceeding three in number, to the next an- 
nual meeting of the Association. 

Our death roll shows that nearly fifty members have died since the organ- 
ization of the Association. I would suggest that some additional methods 
be adopted to perpetuate their memory, particularly those who have been 
active members of the Association. 

Very respectfully submitted, 

Chas. S. Morse, 

Secretary. 

The Treasurer then presented his annual report,, which is as 
follows : 

To the President, Board of Director* and Members of the Texas Bar Association: 

Gentlemen: — As Treasurer of the Texas Bar Association, I beg to submit 
the following report: I have received the following sums of money belong- 
ing to said Association, to- wit: 

From Robert G. West, former Treasurer $348 74 

From Chas. S. Morse, Secretary 566 65 

Total receipts from all sources ...•.." $915 39 

No warrants, drawn upon the funds in my hands as Treasurer, have been 
presented to me, and I have, therefore, no disbursements to report. I have 
on hand the above stated sum of money, to-wit: $915.39. 
Respectfully submitted, 

Wm. D. Williams, 

Treasurer. 
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The Committee on Jurisprudence and Law Reform were, at 
the request of Hon. Seth Shepard, chairman, allowed to postpone 
the presentation of their report until the evening session. 

The Committee on Judicial Administration and Remedial Pro- 
cedure were granted until the evening or to-morrow's session to 
present their report, awaiting the arrival of Judge R. R. Gaines, 
chairman. 

The Committee on Commercial L,aw, through its chairman, 
Hon. F. Chas. Hume, presented the following report: 

To Hon. H. W. Liyhtfoot, President Texan Bar A*sociatitpn: 

I cannot say that the Committee on Commercial Law has any report to 
submit. The chairman requested the services and co-operation of every 
member of the committee. He has seen none of them, and heard from but 
two. One of these, by letter of a few days since, signified his interest in 
some legislation to enlarge the process of execution, but declared that he 
could not be in attendance here at this time. The other, Mr. Presley K. 
Ewing, of Houston, was requested by the chairman to draft a bill on the 
line of the second recommendation of the report of the committee submitted 
at the last session of the Association, and he has labored with zeal and in 
telligence to that end. The result of his labors is found in two bills, sub- 
mitted herewith, and received from him quite recently. There has been no 
opportunity for conference even between Mr. Ewing and the chairman upon 
the matter of these bills, not to speak of other business with which the com 
mittee was charged; nor has there been any conference, so far as the chair- 
man is advised, between any two members of the committee upon any ques- 
tion involved in the directions of the Association to the committee. 

With a full sense of the little worth of mere individual and unadvised 
efforts, the chairman has, nevertheless, felt constrained to offer the sug- 
gestions that have occurred to him upon the various points upon which the 
committee was instructed to report, for such disposition as it may please the 
Association to make of them, and these are now herewith submitted. 

The bills drafted by Mr. Ewing, while replete with suggestions of much 
value, did not seem to the chairman to meet fully the end in view, and he 
has, therefore, undertaken to prepare a bill on the same subject, which is 
submitted, together and in connection with the said bills prepared by Mr. 
Ewing, to the pleasure of the Association. 

F. Charles Hume, 

Chairman. 
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Bills submitted with report of Committee on Commercial Law: 

BUI No. i. 
An Act to subject to execution all property not specially exempted by law: 

Section i. Be it enacted by the Legislature of the State of Texas: That 
all choses in action, or any interest therein, whether legal or equitable, 
and all other property, both real and personal, or any right or interest 
therein, including corporate rights and franchises other than municipal, 
whether such property or right or interest be legal or equitable, shall, unless 
specially exempted by law, be liable to seizure and sale upon execution, for 
the payment of debts. 

Skc. 2. That levy upon any property, estate, right or interest named in 
the foregoing section, whereof the officer holding the writ obtains posses- 
sion or whereof he can otherwise secure a sufficient description to identify it 
in character and probable value, shall be as in other cases of levy upon cor- 
poreal property, and according to the nature of the property as real or per- 
sonal; but when the property levied on is not corporeal property, the of- 
ficer at the time of making the levy shall give to the judgment debtor, or 
his agent, or other person holding or controlling said property, a notice in 
writing that he has made such levy, describing the property or interest 
levied on. 

Any transfer, disposition, acquisition, concealment, or change in the 
status of the property levied on by the defendant or other person, after no- 
tice of the levy, shall subject such defendant, or other person, to either fine 
or imprisonment, or both, as for contempt of court, at the discretion of the 
court, and shall not operate to release said property from such levy; pro- 
vided, that the title of any one acquiring said property in good faith, for 
value, and without notice of the levy, prior to the posting of the notice of 
sale of said property, shall not be affected by said levy. 

SEC. 3. That whenever an execution shall have issued and been returned 
unsatisfied, in whole or in part, the judgment plaintiff may, either in term 
time or vacation, file his sworn motion in the court whence the writ issued, 
or before the judge thereof, setting up the facts, and alleging that the judg- 
ment defendant has, or is believed to have, property, or an interest in prop- 
erty, liable to said judgment, either in his own or some other person's pos- 
session or control, whereof the judgment plaintiff is not sufficiently informed 
to enable him to name such property or interest levied on. 

Thereupon the court, or judge, shall issue, or cause to be issued, to the 
judgment defendant, or such other person, or to both, notice of such mo- 
tion, and direct him or them to appear before s the court, or judge, as the 
case may be, after five clear days from service of such notice, and submit, 
under oath, to examination by the judgment plaintiff and the court, upon 
interrogatories oral or written, as to his property rights, interests and es- 
tates of every description, and the locality, status, character, description and 
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value thereof ; and such notice shall be accompanied by au order restraining 
any transfer or other disposition, or change of status of said property by the 
person or persons to whom such notice issues, pending the said motion. 

Upon the hearing of said motion, the judgment defendant, or other person 
cited to appear, shall, upon pain of fine and imprisonment, at the discretion 
of the court or judge, answer, under oath, categorically, the oral or written 
interrogatories aforesaid then propounded to him and allowed by the court 
or judge, and shall produce such books, accounts and papers as may be re- 
quired by the judgment plaintiff and allowed by the court or judge as perti- 
nent to the issues presented by said motion and interrogatories; and it shall 
be competent for either side to introduce to said issues any other legal evi- 
dence allowed by the court or judge. 

SEC. 4. When said examination shall be concluded, the court or judge 
shall decide whether or not any property, right, interest or estate of the 
judgment debtor liable to execution, and if so, what property, right, interest 
or estate, is discovered and disclosed thereby. 

If no such property, right, interest or estate is so discovered and disclosed, 
said motion shall be discharged at the cost of the judgment plaintiff. If 
such property, right, interest or estate is discovered and disclosed by said 
examination, the judgment plaintiff shall thereupon have the right to sub- 
ject the same to execution and sale as in other cases, and all costs of 9aid 
motion shall be adjudged against the judgment defendant. 

SKC. 5. That when a &ale is made under execution of corporate rights and 
franchises hereinbefore named, the purchaser thereof, and his associates, 
shall be entitled to exercise all the powers, privileges and franchises granted 
by law to the corporation, as if they were the original corporators, and to 
reorganize and form a corporation under the law authorizing private corpo- 
rations. 

SEC. 6. That this act shall be cumulative of all other existing remedies, 
either in law or equity, for the collection and enforcement of judgments. 

F. Charles Hume, 

Chairman Committee on Commercial Law. 

Bill No. 2. 

An Act to%mend Article T461, Revised Civil Statutes of the State of Texas: 
Section i. Be it enacted by the Legislature of the State of Texas: That 
Article 1461, of the Revised Civil Statutes of the State of Texas, be amended 
so as to hereafter read as follows: 

Article 1461. — A receiver may be appointed by any judge of competent 
jurisdiction in this State, in the following cases: 

1. In an action by a vendor to vacate a fraudulent purchase of property, or 
by a creditor to subject any property or fund to his claim, or between part- 
ners or others jointly owning or interested in any property or fund, on the 
application of the plaintiff or any party whose right to or interest in the 
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property or funds or the proceeds thereof is perishable, and where it is 
shown that the property or fund is in danger of being lost, removed, or 
materially injured.. 

2. In an action by a mortgagee for the foreclosure of his mortgage and 
sale of the mortgaged property, when it appears that the mortgaged prop- 
erty is in danger of being lost, removed, or materially injured, or that the 
condition of the mortgage has not been performed, and the property is prob- 
ably insufficient to discharge the mortgage debt. 

3. In cases where a corporation has been dissolved or is insolvent, or in 
imminent danger of insolvency 4 or has forfeited its corporate rights. 

4. Whenever a subsequent attaching creditor shows to the satisfaction of 
the court that the prior attachment, or attachments, was, or were, fraudu- 
lent, or was, or were, levied by the consent of or collusion with the defend- 
ant, or defendants, in such writ or writ s, and that the property will prob- 
ably be sacrificed at forced sale. 

5. In all other cases where receivers have been heretofore appointed by 
and under the usages of courts of equity. 

F. Charles Hume, 

Chairman Committee on Commercial Law. 

Bill No. 3. 

An Act to regulate the practice in taking default judgments in suits on bills, 
notes, or other written instruments: 

Section i. Be it enacted by the Legislature of the State of Texas: That 
upon the call of the appearance docket, or at any time after appearance 
day, the plaintiff in any suit upon a bill, note, or other written instrument, 
charged to have been executed by the defendant in said suit, or by his 
authority, may take judgment by default against such defendant, who has 
been duly served with process, unless such defendant shall have pleaded 
under oath some special defense so said suit. 

But judgment by default shall not be made final until the court, upon in- 
spection of such bill, note, or other written instrument, be satisfied that it 
corresponds with the allegations of the plaintiff 's petition. 

F. Charles Hume, • 

Chairman Committee on Commercial Law. 

Bill No. 4. 

An Act authorizing suit by a judgment creditor against the fraudulent pur- 
chaser of personal property of the judgment debtor, without prior seizure 
of such property by attachment or execution: 

Section i. Be it enacted by the Legislature of the State of Texas: That 
suit may be instituted by a judgment creditor directly againgt the fraudulent 
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purchaser of personal- property sold in fraud of creditors, without prior seiz- 
ure of such property by attachment or execution; and upon proof of such 
fraudulent sale and purchase the judgment creditor may recover of such 
fraudulent purchaser the highest value of such property from the date of 
such purchase to the date of trial. 

F. Charles Hume, 

Chairman Committee on Commercial Law. 

The report was then taken up for consideration and discussion, 
and, on motion, each bill was acted on separately, and approved, 
and the entire report adopted. 

On motion, the Association adjourned until 3 o'clock p. m. 



F/XS T DAY. —Evening Session. 

The Association was called to order by the Vice-President. 
The Committee on L,egal Education and Admission to the Bar 
presented the following report : 

Galveston, Texas, August 6, 1890. 
Hon. H. W. Zdghtfoot, President Texa* Bar Association: 

Your Committee on Legal Education and Admission to the Bar beg leave 
to report, that it is a matter of regret that some of the ablest members of the 
committee have been unable to assist in the prepai ation of the report. We 
regard the subject as of the greatest importance, not only to the profession, 
but to all classes of people whose "properties, liberties and lives" are sub- 
ject to the proper administration of law in the courts of the country. 

Sir William Blackstone, in his inimitable introductory lecture on "the 
study of the law," shows that it is an undeniable proposition "that a com- 
petent knowledge of the laws of that society in which we live is the proper 
accomplishment of every gentleman and scholar; an highly useful, I had 
almost said, essential, part of liberal and polite education." And while this 
is true in reference to any liberal education, yet Blackstone shows it to be 
more important for one seeking to study the law as a profession, to lay a 
foundation in the previous acquirement of a liberal education. "For," said 
he, "I think it is past dispute that those gentlemen who resort to the inns 
of court to pursue the profession, will find it expedient to lay the previous 
foundat : ou of this, as well as of every other science, in one of our learned 
universities." The want of this, he thinks, is why "so many persons of 
moderate capacity confuse themselves at first setting out, and continue ever 
dark and puzzled during the remainder of their lives." 

He urges that "a regular academical education" is a proper and necessary 
foundation for legal studies. He concludes that "if practice be the whole 
he (the lawyer) is taught, practice must also be the whole he will ever know; 
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if he be uninstructed in the elements and first principles upon which the 
rule of practice is founded, the least variation from established precedents 
will totally distract and bewilder him; ita lex scripta is the utmost his 
knowledge will arrive at. He must never aspire to form, and seldom expect 
to comprehend, any arguments drawn a priori, from the spirit of the laws, 
and the natural foundation of justice." * * * "And what the conse- 
quence may be, to have the interpretation and enforcement of the laws 
(which include the entire disposal of our properties, liberties and lives) fall 
into the hands of obscure and illiterate men, is matter of very public con- 
cern. " 

The reproaches of Lord Bolingbrook upon the legal profession as it ex- 
isted just before Blackstone's inauguration of the Law Department in Oxford 
University, are not inappropriate to the profession as it exists in this, the 
close of the 19th century, in Texas. He said: "There have been lawyers 
that were orators, philosophers, historians; there have been Bacons and 
Clarendons. There will be none such any more, till in some better age, 
true ambition, or the love of fame, prevails over avarice; and until men find 
leisure and encouragement to prepare themselves for the exercise of this 
profession, by climbing up to the vantage ground, so my Lord Bacon calls 
it, of science, instead of grovelling all their lives below, in a mean but gain- 
ful application to all the little arts of chicane. Till this happen, the profes- 
sion of the law will scarce deserve to be ranked among the learned profes- 
sions; and whenever it happens, one of the vantage grounds to which men 
must climb is metaphysical, and the other, historical knowledge. They 
must pry into the secret recesses of the human heart, and become well ac- 
quainted with the whole moral world, that they may discover the abstract 
reason of all laws; and they must trace the laws of particular States, espe. 
daily of their own, from the first rough sketches to the more perfect 
draughts; from the first causes or occasions that produce them, through all 
the effects, good and bad, that they produce." 

We submit that the foregoing remarks and criticisms of great jurists, 
made more than one hundred and thirty years ago, are most applicable to 
the present condition and needs of our learned and honorable profession, 
not only in Texas, but in all other States of the Union. We append hereto 
letters from reputable lawyers in the States of Georgia and Tennessee, show- 
ing the want of any educational basis whatever, either English or classical, 
as a prerequisite to admission to the bar in those States. In Texas there is 
no such statute; while our State University, in so far as her action and in- 
fluence can extend, requires most properly, an educational basis, as essen- 
tial to admission to the study of the law within her walls. Candidates for 
admission to her law department are required to be graduates of some ap- 
proved high school, or some reputable college; or if not, they must stand 
the test of examination in English composition, mathematics, including 
algebra and plane geometry, or Latin, to include Caesar, Cicero and Virgil; 
and also in history. After passing this test, and then finishing their law 
course and receiving the degree of B. L., they are still, under our statute, 
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required to undergo, as we think, a most useless formality, viz.: to go 
through the form of examination in the Supreme Court, or in some District 
Court, in order to obtain admission to the bar as practicing lawyers. This 
formal examination in the District or Supreme Court, is the only statutory 
requirement in Texas, and no educational qualification whatever is requisite 
to precede or accompany it. This ought not to be, for two reasons: 

ist. The profession is liable to be filled, as we think experience shows, 
with illiterate and unfit material, to its great injury in moral as well as edu- 
cational tone; and, 2nd, the ordinary applicant in the courts is placed on 
legal and professional equality with him who has devoted his time, talent 
and means to mental training in English, metaphysical and classical, as. 
welt as legal education, very unjustly and unfairly; thus placing, as it were, 
a premium on ignorance. 

Ex-Governor and Ex-Chief Justice O. M. Roberts, one of the fathers of 
our University, and of its law department; and whose name is linked for all 
time, in the history and jurisprudence of Texas, with those of Hemphill, 
Wheeler and Lipscomb, among the greatest of Texas jurists, in his admira- 
ble address to the University Faculty at the late commencement exercises 
of the University, forcibly shows and deplores the want of a system of 
county academies, or intermediate high schools in our public educational 
system. He says: "The law department, as well as the academic depart- 
ment, has suffered some disadvantages from the want of a proper number of 
academies, or intermediate high schools, to prepare students with a proper 
degree of education to profitably enter the University." Still it is believed 
by him, as well as by your committee, that there are in Texas ample high- 
school facilities to afford every opportunity to acquire a sufficient educa- 
tional training before entering upon the study or practice of the law. 

Your committee further think that the provision of the statute authoriz- 
ing a temporary license to practice law (Art. 221, Rev. Statutes) is unneces- 
sary and useless, and should be repealed; while a proper educational qualifi- 
cation should be added. « 

There is another subject which comes properly within the scope of the 
subject submitted to your committee, and that is the legality and propriety 
of an occupation or privilege tax before engaging in the profession. The 
letters appended show that in Georgia the courts hold such a tax to be con- 
stitutional, while in Tennessee the Supreme Court holds it to be unconsti- 
tutional. Other courts are unsettled and conflicting in their decisions. The 
United States Court at Galveston recently held such a tax to be unconstitu- 
tional. But aside from the constitutionality of such taxation, about which we 
do not think it proper to express an opinion, we submit that none of the other 
learned professions are subject to this tax, and there is no other profession or 
calling in the State that contributes gratuitously more than our profession 
to the upbuilding, welfare and success of the commonwealth. Menlbers of 
our profession have, in all ages, ornamented all the walks of civil and polit- 
ical life. They have, in all countries, been the guardians of political liberty. 
To legal minds is due, in great measure, our immortal Declaration of Inde- 
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dependence, and the Constitution of our Federal Union, the marvel of the 
centuries. .We se no reason why members of such a profession should be 
marked out, as it were, as objects of special legislative reprobation, in the 
guise of special and exclusive taxation. Such a tax violates the first princi- 
ple of all just taxation—that is, uniformity. Such a tax is, in our opinion, 
not only ungenerous, it is unfair and unjust. Indeed our profession, being 
by education most, fitted, has to bear the burden of originating as well as 
shaping and perfecting the public legislation; and largely without recom- 
pense, except in the consciousness of performing their duty as citizens. We 
pay our ad valorem and per capita tax as other citizens, besides the extra 
cost of study and preparation to obtain our license. Lawyers are held to 
be officers of the courts; and for all these reasons should be exempt from 
occupation taxes. Your committee, therefore, in concluding, respectfully 
submit for consideration and adoption by this Association the following res- 
olutions, to wit: 

ist. Rksoi,ved, That the Texas Bar Association hereby respectfully 
requests the Legislature of Texas to so amend articles 221 and 222 of the Re- 
vised Statutes of the State as to require that applicants for license, in addi- 
tion to moral qualifications, shall be either graduates of a reputable academy, 
high school or college, or shall present the certificate of a principal teacher 
in such school as to their proficiency in the English Language, including 
mathematics and history, and that they have acquired at least a rudimental 
knowledge of the Latin language. 

2d. That the provision permitting a temporary license be repealed; and 
, that a diploma from the law department of the University of Texas shall en- 
title its holder to license without examination. 

3d. That practicing lawyers shall be exempt from occupation tax. 

4th. That a printed copy of this report and these resolutions be sent by 
the Secretary of the Association to his Excellency the Governor of Texas, 
and to each member elect to the 22d Legislature for consideration and ac- 
tion in the premises. Respectfully submitted, 1 

Geo. T. Todd, 
B. D. Tarlton, 

of the Committee. 

The following letters are those referred to in the above report: 

Office of Mayson & Hiu,, Attornbys-at-Law \ 
Atlanta, Ga., July 14, 1890. j 

George T. Todd, Esq., Jefferson, Texas: 

Dear Sir: — In answer to your letter of July 10, 1890, we say as to first in- 
quiry: no English and Latin education required. 

As t© second inquiry: negroes are admitted on same basis as any one else. 

As to third inquiry: we have a tax imposed by Legislature of $10 a year. 
53 Ga., 616, holds it constitutional. Yours truly, 

MaysoK & Hill. 
ft 
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Law Offices of Craft & Craft, \ 
Memphis, Tenn., July 14, 1890. J 



George T. Todd, Esq-* Jefferson, Texan: 

Dear Sir: — Yours of 10th inst. just received. For admission to the bar in 
Tennessee there is no statutory qualification as to education, English or 
classical. The license is granted by "any two Judges or chancelors" upon 
examining the applicant touching his legal acquirements, and being satis- 
fied therewith, and as to his moral character. The faculties of law schools 
also grant license. Persons are admitted to practice here upon licenses ob- 
tained in other States, upon "satisfactory evidence of good character." 
Negroes are eligible. We have some negro lawyers in Memphis. 

The applicant for license must be twenty- one years of age, and have the 
certificate of the county commissioner of the county where he has usually 
resided that he is twenty-one, and "of good reputation." 

Our Supreme Court has held an occupation tax upon lawyers to be uncon- 
stitutional. Yours truly, 

Craft & Craft. 

The report was taken up and considered. Resolutions 1 and 

2 were adopted, and after consederable debate on resolution No. 

3 by Messrs. Williams, Harwood and Hume in opposition to its 
adoption, and by Messrs. Todd, Tarlton and Gano in favor 
thereof, the resolution was finally adopted. 

The following letter from Judge A. T. Watts was read by the 
Secretary: 

Daixas, August 5, 1890. 

Ctui8. S. Morse, Esq., Secretary, Galveiton, Texas: 

Dear Sir: — After consenting to prepare an article to be read before the Bar 
Association, as to the policy of holding a constitutional convention, and 
while the article was being prepared, pressing business matters occurred 
which prevented further time being devoted to the article; and which will 
compel me to forego the very great pleasure of being with you at Galveston. 

Perhaps the wording of the announcement as to the tenor of the article 
that I had consented to read, is misleading. That a constitution prepared 
and adopted at an auspicious time would be of the greatest importance to 
the State, I am profoundly convinced. However, I am satisfied that the 
conditions are not favorable for the consummation of that important work 
at this time. Public attention is now absorbed in political measures of such 
vast importance as would preclude that calm deliberation and conservative 
action essentially necessary in forming a constitution for our great and 
rapidly growing State. Nevertheless, owing to recent developments, which 
indicate more clearly the tendency to the centralization of the Federal Gov- 
ernment, by and through the gradual but certain encroachment upon the 
substantial rights of the State, through the ever expanding jurisdiction of 
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the Federal courts, it behooves us to promptly counteract this tendency as 
far as this may be legitimately done by lawful measures, which could work 
no injury to our people. One of the prime inducements for resorting to the 
Federal courts, in matters involving less than five thousand dollars, is the 
promptness with which litigation is there brought to an end, while a resort 
to the State courts, under our present system, signifies a delay of several 
years in reaching the conclusion. In my opinion, if we could secure for the 
State a judicial system which would insure the speedy determination of liti- 
gated causes, the real inducement to resort to the Federal courts will be in a 
great measure met and overcome. Moved by these and other considerations, 
I would favor submitting to the people a new judicial article, providing for 
sufficient machinery, both in the trial and appellate courts, as would insure 
prompt remedy by due course of law for every injury. 

I have not time to make any suggestions as to the details of the proposed 
system, which I would otherwise liked to have done, but cannot forego the 
duty of saying that by all means salaries should be commensurate with the 
labdr imposed upon our overworked judges. 

For my inability to attend, please express my regrets to the Association. 

Very truly, 

A. T. Watts. 

The following telegram from President Lightfoot was read: 

Waukksha, Wis., August 6, 1890. 
Chaa. S. Morse,, Esq., QalvesUm, Texas: 

Present my regards to the Association, and express to the members my 
regrets at my inability to be present with them. General Maxey is improv- 
ing slowly. 

Henry W. Lightfoot. 

The Committee on Jurisprudence and Law Reform made the 
following report: 

Gai,vkston, Texas, August 6, 1890. 
To Hon. H. W. Lightfoot, President Texas Bar Association: 

Sir: — Your committee on Jurisprudence and Law Reform beg leave to re- 
port as follows: 

In view of the fact that an important report made by our predecessors will 
come before the Association for consideration, and the further fact that we 
have not had the* opportunity for conferring together for such length of time 
as to render it practicable to agree upon any comprehensive or elaborate 
suggestions with regard to subjects properly within the jurisdiction of the 
committee, we confine our recommendations to the following points, apolo 
gizing to the Committee on Judicial Administration and Remedial Procedure 
for to some extent encroaching on their province : 



Digitized by 



Google 



TEXAS BAR ASSOCIATION. 23 

I. — ADMINISTRATION OF BS1ATKS. 

i. The notice required in the different proceedings in the administration 
of estates differ very greatly without any apparent necessity therefor. [See 
R. S., Arts. 1839, 2071, 2101, 2140, 2575, and others.] We suggest that the 
statutes should be so amended as to embrace in one article the character of 
notice to be given for each proceeding, and, as far as practicable, that the 
manner and length of notice be made uniform 

2. Article 1944 of the Revised Statutes gives a right to creditors to re- 
quire a bond to be filed by any executor who has been excused therefrom by 
the terms of the will. Article 1945 makes the order for a new bond depend- 
upon "proof to the satisfaction of the court, that the executor is wasting, 
mismanaging or misapplying the estate, and thereby the creditor will prob- 
ably lose his debt." It often happens that an insolvent person relieves his 
executor from giving bond, and creditors often lose their debts from the 
mismanagement of the estate, although they are not able to make proof 
thereof in advance of such mismanagement or misapplication. 

We recommend, therefore, that Article 1945 be repealed, leaving it to the 
discretion of the court, under Article 1944, whether such bond shall be or- 
dered. If the estate be large and the claim small, the application for a new 
bond will rarely be made. If the estate be insolvent, however, or heavily 
indebted, then there is no hardship in requiring the executor to give the 
bond, because the property of the estate belongs to the creditors rather than 
to the testator, and they should not be subjected to the possibility of loss by 
his action. 

3. It often happens that wills offered for probate in one county of the 
State have been executed and attested in remote counties of the same State, 
or in other States, and as the personal attendance of witnesses cannot be 
procured, depositions must be taken to establish the signature of the testator 
and the other necessary probatory facts. While provision is made for taking 
depositions, there is no provision showing how notice shall be given of the 
intention to take them. If there be a contest and parties are before the 
court, doubtless the service provided for in ordinary proceedings in the 
courts would be sufficient. But, as this is a proceeding in rem, it is often 
unknown who may be interested in the proceeding, and there should be 
some general provision providing for notice either by posting, or by publi- 
cation for some reasonable time, to all persons at interest, which notice when 
followed, should be completely binding upon all. 

It often happens, too, that it is necessary to send the original will, which 
has been filed for probate, for the signatures to be examined by the witnes- 
ses thereto. This may be, and is often, done by an order of the court. But 
it seems that the practice in such matters should be settled by statute; and 
we recommend the passage of an amendment to the probate law which will 
authorize the court to order the original will to be forwarded with inter- 
rogatories for the purpose of inspection by the witnesses, leaving a duly cer- 
tified copy of the same in the records of the court in case of loss of the 
original. 
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II.— ATTACHMENTS. 



We recommend the adoption of an amendment to our statute regulating 
attachments, permitting the defendant in an attachment suit to controvert 
the truth of the affidavit therefor. It frequently happens that reckless cre- 
ditors will make an application for an attachment without sufficient ground, 
and for the mere purporse of securing a preference, when others more con- 
scientious are not able to do so. Under our law as it now stands, no matter . 
how false the affidavit may be, the creditor who makes it, gets his fore- 
closure and consequent preference. 

III. — TRIAL OF THE RIGHT OF PROPERTY. 

We recommend an amendment to the statute regulating trials of the right 
of property, authorizing claims to be made by minors through next friend, 
and giving them authority to file binding bonds in order to enable such mi- 
nors to avail themselves of the benefit of the statute. 

IV. — STENOGRAPHERS. 

We think the time has come in the proceedings of our courts that a reg- 
ular stenographer, for the purpose of keeping a record of testimony, and of 
all matters occurring during a trial, is a necessity to the administration of 
justice. Article 1295 simply provides for a stenographer for the purpose of 
preserving a statement of the evidence. It often happens that there is no 
competent stenographer, and litigants cannot avail themselves of the pro- 
visions of the statute. The compensation provided for in Article 1296 is ir- 
regular, and sometimes makes it so costly that parties, in the very cases 
where a stenographer is most needed, do not feel able to employ one. 
Again, in criminal cases, which occupy a great deal of the time of our Dis- 
trict Courts, it is very important that there should be a stenographer to re- 
port the testimony, note the exceptions, etc., in order that a truthful and 
complete record may be preserved. Yet, in these cases, there being no pro- 
vision for payment, their employment is impossible. 

The reports of these stenographers, thus made officers of the court, should 
be made to control all differences in making up statements of facts, settling 
bills of exception, etc., and to provide against the injustice that might 
arise from errors therein, they should be subject to revision and amendment 
by the courts in the same manner as other records may now be amended. 

We recommend that the judges of the courts should be empowered to ap- 
point one or more stenographers, who shall be required to give their regular 
attendance upon the court, and report any and all proceedings under the or- 
ders of the district judge, and that they should be paid salaries as permanent 
employees of the courts. These salaries should be paid by the State and 
county, and a reasonable fee, like jury costs, should be taxed in each and 
every case where a stenographer is so employed, to create a fund for the 
purpose of paying the same, or contributing thereto. 
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V. — DEPOSITIONS. 

We think that the statute regulating the taking of depositions in civil 
cases should be amended in the following respects: 

i. In addition to the mode at present provided, the power should be 
given to examine witnesses orally before an officer, who shall record the 
questions and answers — each party being allowed to be represented by at- 
torney. 

2. Where the plaintiff propounds interrogatories to a witness, the oppos- 
ing counsel should have the right, by giving reasonable notice of his demand 
therefor, to be given notice of the time and place when the depositions will 
be taken, and to appear there, and after the interrogatories shall have been 
answered, to propound cross-interrogatories orally; and the right might also 
be given to the party propounding the direct interrogatories to propound 
additional interrogatories orally, after the cross examination, should he see 
proper, at the same time and place. 

3. The above recommendations could be provided for by an amendment 
to Article 2229, simply enlarging the scope thereof so as to include these 
purposes. 

4. We also recommend the amendment of Article 2231, providing for the 
return of depositions. It often happens now that the postmasters of large 
cities refuse absolutely to endorse the receipt of the depositions upon the 
envelope when tendered by the officer taking the same, and, as they are offi- 
cers of the United States, they cannot be compelled by State laws to do so. 
In the present condition of the mail service, the requirement is unnecessary. 
We, therefore, recommend an amendment of the statute, striking out the 
requirement as to the postmaster's receipt. 

VI. — BIW3 OF EXCEPTION. 

The object of the statute regulating the taking of bills of exceptions, as at 
one time generally understood, was that the party desiring a bill should 
have the right to stop the proceedings until the same should be prepared 
and signed. This right has often been denied, and its denial has been held 
to be within the discretion of the trial judge. We think that Article 1363 
should be so enlarged as to make it imperative upon the trial judge to per- 
mit the bill of exceptions to be prepared and settled before proceeding 
further in the case. The provision of Article 1367, providing for contro- 
verting bills of exception, are utterly useless, unless the party has the abso- 
lute right to have his bills of exception settled immediately upon the ruling 
of the court, and without the intervention of any further proceedings. 

Should, however, the recommendation concerning stenographers' records 
of proceedings be adopted, the above recommendation may be withdrawn. 

VII. — CHARGK OF THE COURT. 

We recommend an amendment of the statute with respect to instructions 
to juries, permitting the trial court to require the counsel upon both sides to 
submit the instructions desired by them, and requiring the court to pass 
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upon them and settle the law of the case before the argument shall be made 
to the jury. This practice would save a great deal of time in the discussion 
of matters which may be made entirely irrelevant by the charge of the 
court, and would prevent the jury from being confused and mislead by the 
discussion of questions which, under the charge of the court, will not be 
submitted to them at all. 

VIII.— REMEDIES FOR THE ACTION OF BOARDS OF EQUALIZATION, MEDICAL, 
AND OTHER BOARDS CREATED BY THE LEGISLATURE. 

We think that no power should be exercised by tribunals or boards created 
by act of the Legislature 1 hat is not subject to revision by the courts. 
Boards of equalization act in adjusting the assessment of the property of 
citizens, and no provision is made for an appeal from their action. Great 
injustice is often done, and no remedy is provided by law. The same may 
be the case with the action of medical boards, boards of pharmacy, etc We 
recommend, therefore, that a statute be passed providing for a mode of pro- 
ceeding for revision by the courts, at the instance of any injured person, of 
the action of each and every one of these boards. 
Respectfully submitted, 

Seth Shepard, 
J. E. Gilbert, 
J. W. Terry, 

For the Committee. 

The report was received, and its consideration was made the 
special order at the opening of the morning session. 

On motion, the Association adjourned until to-morrow morn- 
ing at 10 o'clock. 



SECOND DA X— Morning Session. 

Thursday, August 7, 1890. 
The Vice-President called the meeting to order at 10 o'clock, 
a. m. 

The Board of Directors made the following report: 

To the President and Members of the Texas Bar Association : 

Gentlemen. — The Board of Directors respectfully report that Thomas 
M. Paschal, of Castroville, has made application to be elected a member of 
this Association. His application is in due form as required by the Consti- 
tution ; his iniatiation fee has been paid and we recommend his election. 
Respectfully submitted. 

Seth Shepard, 

Chairman Board of Directors. 
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On motion the report was received and Thomas M. Paschal, 
Esq., duly elected a member of the Association. 

The report of the Committee on Jurisprudence and Iyaw Re- 
form was then taken up, read by the Secretary and opened for 
discussion. Judge E. W. Terhune opposed the adoption of so 
much of the report as is embraced under the head of "charge of 
the court.' ' George T. Todd, of Jefferson, argued in favor of 
the proposed change. Col. R. G. Street was called to the chair, 
and Judge Kittrell took the floor in opposition to the change. 

Messrs. Kleberg, Bassett, Denson, Kirk, Paschal, Clark, Shep- 
ard, Furman and Terry spoke in favor of the change as reported 
by the committee, and on motion the reported change was 
adopted. 

Judge Terhune offered the following amendment to the re- 
port: 

"Resolved-. — That we recommend in counties where the term 
of court does not last longer than three weeks, appearance day 
of the term be Tuesday of the first week; the defendants in such 
instances to be cited ten days before the term begins." 

Mr. Terry moved as a substitute "that in all courts the first 
day of the term shall be appearance day, and twenty days ser- 
vice required." 

Col. Denson moved to amend by making the time of service 
ten days. Mr. Terry accepted the amendment; Judge Terhune 
accepted the substitute, and the original amendment proposed by 
Judge Terhune, thus amended, was unanimously adppted. 

Hon. George Goldthwaite moved to further amend the report 
by adding thereto the following: 

"We reccomend that Article 2852 of the Revised Civil Statutes 
regulating the rights of married women be so amended as to add 
thereto the following clause extending the benefits of the same: 
'Also all damages for injuries to the person or property of the 
wife/ " 

The amendment was adopted, and on motion the entire report 
thus amended, was unanimously adopted. 

On motion of Maj. Hume, the Chairman was authorized to ap-. 
point a committee to present to the Legislature the proposed 
changes in the laws. 
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Judge T. M. Paschal moved to re-consider the action taken 
on yesterday on that part of the report of the Committee on Le- 
gal Education and Admis3ion to the Bar, which requested the 
Legislature to remove the occupation tax on attorneys. The 
motion prevailed, and the report of said committee was again 
placed before the meeting. 

Mr. Kleberg moved to table that portion of the report relating 
to an occupation tax on attorneys, but by request withdrew his 
motion. 

Mr. Todd then re-read the report, and Mr. Kleberg then made 
the point of order that the request to the Legislature to abolish 
the occupation tax on attorneys, as contained in the report of the 
Committee on Legal Education and Admission to the Bar, was 
not germain to their duties. The President held the point of or- 
der was not well taken. 

Judge Terhune then moved to reject Section 3 of the report 
which reads: * 'That practicing attorneys shall be exempt from 
occupation tax." 

Col. Finlay spoke against the motion to reject, and Messrs. 
Street, Furman and Hume spoke in its favor. The motion to re- 
ject was adopted. 

On motion the Association adjourned until 3 o'clock, p. m. 



SECOND DA K— Evening Session. 

The meeting was called to order by the President. 

Hon. B. H. Bassett, of Dallas, then read a paper on * 'Briefing 
Under the Rules, " entitled "The Model Brief." (See appendix.) 

The President appointed the following Committee on Publica- 
tion: B. G. Bidwell, TF. Harwood, B. D. Tarlton, Henry Sayles 
and J. B. Stubbs. 

Hon. Robt. G. Street, Chairman of "Special Committee on 
Former Reports" presented the following: 
To the President and Members of the Texas Bar Association: 

GENT^emrn: — Your committee beg leave to report that the Association 
recommend to the Legislature the adoption of a law limiting the amount re- 
coverable in actions for damages for personal injuries, whether resulting in 
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death or otherwise, when there is neither malice or gross negligence, to the 
sum of I5000. Respectfully, 

Robert G. Street, Chairman. 

Col. Street spoke in favor of the report, explaining the reasons 
which induced the committee to submit it. Major Bassett spoke 
in opposition to the report, as did also E. W. Terhune and F. G. 
Morris. After much discussion the report was laid over until 
the next annual meeting, and Mr. Street was, on motion, re- 
quested to prepare a paper on the subject to be read before said 
meeting. 

The President announced that he would re-appoint as the "Spe- 
cial Committee on Former Reports" the same members who 
have served during the past year, viz: Robt. G. Street, J. H 
McLeary, A. P. McKinnon, M. C. Mclyemore and Iy. B. Davis. 

Judge Terhune introduced the following resolution, which was 
referred to the above committee. 

Resolved, That in suits for damages the trial judge shall be 
empowered to give a new trial as in other cases, or in his dis- 
cretion to reduce the amount of damages to such extent as the 
judge may deem proper under the proof, subject to the right of 
appeal by either party from such action of the court. And the 
Supreme Court may, when it deems a judgment excessive, affirm 
the judgment in such amount as it deems just. 

Col. Shepard was called to the Chair and Judge Kittrell offered 
the following resolution which was referred to the Committee on 
Jurisprudence and I,aw Reform: 

Resolved, That the Committee on Jurisprudence and I^aw Re- 
form be requested to report at the next meeting of this Associa- 
tion, the state of the law in Texas as to damages in civil actions 
for libel, and to report what legislation, if any, is deemed necessary 
on that subject. 

T. F. Harwood offered the following, which was unanimously 
adopted: 

Resolved, That it is the sense of the State Bar Association of 
Texas, that it is desirable that there be an annual banquet at 
each meeting of the Association, and that in order that said As- 
sociation may not be confined in its choice of a place of meeting 
to the large cities of the State where the bar is large, the ex- 
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penses of the banquet, and all incidental expenses of the meet- 
ing be paid out of unappropriated funds in the hands of the treas- 
urer on vouchers approved by the Board of Directors. 

On motion of Iy. B. Davis, Esq., the ordering of the banquet 
at annual sessions was left to the discretion of the Board of Di- 
rectors. 

On motion of Geo. T. Todd, Esq., the Secretary was author- 
ized to employ such sevice as he may need to assist him in the 
work of the Association, to be paid out of the funds of the Associa- 
tion. 

The nomination aud election of officers for the ensuing year re- 
sulted in the selection of the following: 

Norman G. Kittrell, of Jewett, President; Seth Shepard, of Dal- 
las, Vice-President; Chas. S. Morse, of Austin, Secretary; Wm. 
D. Williams, of Fort Worth, Treasurer. 

The following delegates to the American Bar Association were 
elected: 

Robt. G. Street, of Galveston, J. H. Mcl,eary, of San Antonio, 
and Chas. Fred Tucker, of Dallas. 

Galveston was selected as the place, and the last Wednesday 
in July as the time for holding the next annual meeting. 

The Committee on Publication handed the following instruc- 
tions to the Secretary: 

You are hereby instructed to publish in the proceedings all 
papers read before the Association during the present session. 

B, G. Bidweix, 
T. F. Harwood, 
B. D. Tari/ton, 
Henry Sayles, 
J. B. Stubbs, 
Committee on Publication. 
On motion the Association adjourned, to meet in Galveston on 
the last Wednesday in July, A. D., 1891. 

Chas. S. Morse, Secretary. 
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Norman G. Kittrell President Jewett 

Seth Shepard Vice President Dallas 

Chas. S. Morse Secretary Austin 

W. D. Williams Treasurer Fort Worth 

Board of Directors. 

J. W. Terry Galveston 

M. E. Kleberg . . Galveston 

Lafayette Kirk Brenham 

L. B. Davis Cleburne 

J. R. Burnett : Palestine 

Committee on Jurisprudence and Law Reform. 

John W. Stay ton Victoria 

John P. White Austin 

George Goldthwaite Houston 

E. W. Terhune. . Greenville 

S. R. Fisher Austin 

Committee on Judicial Administration and Remedial Procedure. 

R. R.. Gaines Paris 

J. M. Hurt Dallas 

Walter Acker Lampasas 

A. W. Terrell Austin 

John N. Henderson Bryan 

Committee on Legal Administration and Admission to the Bar. 

George T. Todd Jefferson 

B. D. Tarlton Hillsboro 

T. M. Paschal Castroville 

T. F. Harwood Gonzales 

John M. Furman Belton 
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Committee on Commercial Law. 

F. Chas. Hume Galveston 

Presley K. Ewing t . . Houston 

Wm. T. Austin Galveston 

S. W. Jones Galveston 

I*eo N. Levi Galveston 

Special Committee on Forme* Reports. 

Robt. G. Street Galveston 

J. H. Mcl^eary San Antonio 

A. P. McKinnon Hillsboro 

M. C. McLemore Galveston 

Iy. B. Davis Cleburne 

Committee on Deceased Members. 

W. B. Denson Galveston 

Z. T. Fulmore Austin 

Chas. S. Morse, Secretary Austin 

Committee on Publication. 

B. G. Bidwell Weatherford 

T. F. Harwood Gonzales 

B. D. Tarlton Hillsboro 

Henry Sayles Abilene 

J. B. Stubbs Galveston 

Delegates to the American Bar Association. 

Robt. G. Street Galveston 

J. H. McLeary San Antonio 

Chas. Fred Tucker Dallas 

Delegates to National Bar Association, will be appointed by 
the President hereafter and duly notified. 
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Abbott, Jo Hillsboro 

Acker, Walter Lampasas 

Alexander, I,. C Waco 

Allen, W. H Terrell 

Archer, Osceola Austin 

Atlee, E. A Laredo 

Aubrey, Wm San Antonio 

Austin, Wm. T Galveston 

Autry, fames I* Corsicana 

Baker, Jas. A., Jv Houston 

Ball, .Robt. L Colorado City 

Ball, F. W Fort Worth 

Ballinger, Thos. J Galveston 

Bassett, B. H v Dallas 

Beall, T. J El Paso 

Bidwell, B. G Weatherford 

Blake, S. R Bellville 

Blair, T. A Waco 

Blanding, J. M Corsicana 

Bledsoe. D. T * Cleburne 

Botts, W. B Houston 

Bower, E. G Dallas 

Brown, T. J Sherman 

Brown, W. M Austin 

Brown, R. I* Austin 

Burges, W. H Seguin 

Burnett, James R Palestine 

Burts, Jas. H Austin 

Callaghan, Bryan San Antonio 

Campbell, A. R Galveston 

Carleton, Fred Austin 

Carrington, A. H Wichita Falls 

Carrington, W. A Houston 

Carr, J. S San Antonio 

Carter, A. M Fort Worth 

Cate, M. H Laredo 

Charlton, Wm Dallas 

Chesley, A Bellville 

Clark, George Waco 

Clark. W. H Dallas 

Coke, Henry C Dallas 

Connor, T. H Eastland 

Copeland, Juo. H San Antonio 

Coughanour, R. D Dallas 

Grain, W. H Hallettsville 

Crawford, W. L Dallas 



Crawford, M. L Dallas 

Croft, William Corsicana 

Culberson, Chas. A Dallas 

Cunningham, J. D Kaufman 

Davidson, R. V. Galveston 

Davis, Geo. W Dallas 

Davis, L. B Cleburne 

Delany, W. S Columbus 

Denson, W. B Galveston 

Dennis, Isaac N Wharton 

Dibrell.J. B Seguin 

Dickson, Joseph M Dallas 

Dodd, Thomas M Laredo 

Dowell, John Austin 

Douglass, W. L •>• Beaumont 

Drought, H. P San Antonio 

Evans, Chas. I. Dallas 

Ewing, Presley K Houston 

Farrar, L. J Groesbeeck 

Finley, N. W Tyler 

Finley, Geo. P Galveston 

Fisher, Sam R Austin 

Flournoy, W. M Waco 

Flood, W. W Wichita Falls 

Foard, R. L Columbus 

Fontaine, Sidney T Galveston 

Ford, Pinckney S Cameron 

Ford, T. W Jasper 

Franklin, Thos. H San Antonio 

Fulton, Marshall Mason 

Fulmore, Z. T Austin 

Fur man, John M Belton 

Gano, W. B Dallas 

Gardner, B. H Fairfield 

Garrett, C. C Brenham 

Gibbs, B Dallas 

Giles, W. M Mineola 

Gilbert, Joseph E Greenville . 

Goldthwaite, Geo Houston 

Gould, R. S., Sr Austin 

Grace, Chas. D Bonham 

Graham, A. H Austin 

Green, John A San Antonio 

Green, N. O San Antonio 

Greene, S. P Fort Worth 
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ROW, OF MEMBERS 



Gresham, Walter Galveston 

Grimes, S. F Cuero 

Grothaus, L. C San Antonio 

Haggerty, J. J Bellville 

Hancock, John Austin 

Harris, A.J Belton 

Harwood, T. M Gonzales 

Harwood, T. F Gonzales 

Hefley, W. T Cameron 

Henderson, John N Bryan 

Henderson, T. S Cameron 

Henry, John L Dallas 

Herring M. D Waco 

Hill, James E Livingston 

Hill, R. J Austin 

Hogsett, J. Y Fort Worth 

Holmes, H. M .'. Austin 

Houston, A. W San Antonio 

Houston, Reagan San Antonio 

Howard, Russell Floresville 

Hume, F. Charles Galveston 

Hunter, Sam J Fort Worth 

Hurt, J. M Dallas 

Hutchings, R. M Galveston 

Jackson, A. M., Jr Austin 

Tenniugs, Hyde Fort Worth 

Jerdone, W. M Galveston 

Johnson, W. M Centreville 

Jones, S. W Galveston 

Kelley, D. A Waco 

Kilgore, C. B Will's Foint 

Kilgore, S. B Will'sPoint 

Kirk, Lafayette Brenham 

King, W. W San Antonio 

Kirvin, O. C Fairfield 

Kittrell, N. G Jewett 

Kleberg, M. E Galveston 

Kleberg, Rudolph Cuero 

Kone, Ed. R San Marcos 

Labatt, H. J Galveston 

Lane, John ... La Grange 

Ledbetter. W. H La Grange 

Lessing, W. H Waco 

Levi, Leo N Galveston 

Lightfoot, H. W .. . Paris 

Livermore, A. L Houston 

Lovett, R. S Dallas 

Looney, F. B Oakwoods 

Looscan, M Houston 

I,ovejoy , John Galveston 

Lumpkin, S. H Meridian 

Martin, Thos. P Fort Worth 

Mastersou, B. T Galveston 

Mason, George Galveston 



Matlock, A. L Montague 

Maxey, T. S. Austin 

Maxcy, S. B ,: Paris 

Mayfield, C. H San Antonio 

McCampbell, Jno. S Corpus Christi 

McCorniick, George Columbus 

McDonald, W. L Dallas 

McKinnon, A. P Hillsboro 

McLean, W. P Mount Pleasant 

McLeary J H San Antonio 

McLemore, M. C Galveston 

McNeal, Thomas Gonzales 

Miller, T. S Dallas 

Minyard, W. M Dallas 

Minor, F. D Galveston 

Montrose, Thomas Greenville 

Moore, Jno. M Albany 

Moore, W. F Houston 

Morris, F. G Austin 

Morgan, Richard Dallas 

Mosely, A. G Denison 

Mott, M. F Galveston 

Newton, S. G San Antonio 

O'Brien, Geo.^ W Beaumont 

O'Neill, J. M." Fort Worth 

Oliver, W. C Houston 

Padelford, S. C Cleburne 

Park, M. C. H , Waco 

Paschal, Geo San Antonio 

Paschal, Thos. M Castroville 

Patrick. A. T Houston 

Peareson, P. E Richmond 

Perkins, E. B Greenville 

Perryman, Sam R Houston 

Phelps, R. H La Grange 

Plowman, Geo. H Dallas 

Pope, W. H Marshall 

Porter, R. L Greenville 

Potter, C. L Gainesville 

Prather, Win. L Waco 

Proctor, D. C Cuero 

Quinan, George Wharton 

Rainey, Anson Wazahachie 

Randall, E. B Fort Worth 

Read, F. N Dallas 

Rector, Jno. B Austin 

Rector, N. A Austin 

Reese, T. S . .Hempstead 

Reaves, S. D Tyler 

Roberts, O. M Austin 

Robertson, John W Austin 

Robertson, Sawnie Dallas 

Robsou, W. S La Grange 

Rogers, R. A Fort Worth 
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Russell, L. B. Comanche 

Russell, T. J Beaumout 

Rugely, R. D ^Montague 

Sayers, J. D Bastrop 

Sayles, John Abilene 

Sayles, Henry Abilene 

Scott, J. Z. H Galveston 

Scott, D. H t Paris 

Searcy, I. G Austin 

Searcy, W. W Brenham 

Sebastian, W. 1* Cisco 

Sexton, Prank B Marshall 

Shaw, Gus Clarksville 

Shaw, W. N Houston 

Shelley, N. G Austin 

Shepard, Seth Dallas 

Showalter, W Laredo 

Shropshire, E. L Comanche 

Simkins, R. J Corsicana 

Simkins, W. S Dallas 

Simpson, Isaac P San Antonio 

Sims, M. I, Clarksville 

Sinks, Kd. R Giddings 

Spence, W Dallas 

Spencer, P. M Galveston 

Stayton, Jno. W Victoria 

Stay ton, Robt. W Corpus Christi 

Stephens, Jno. H Montague 

Storey, I*. J Lockhart 

Stout, J. F. . Corsicana 

Street, Robt. G Galveston 

Stubbs, James B Galveston 

Swain, W.J , Clarksville 

Taliaferro, Sinclair Houston 

Tarlton, B. D Hillsboro 

Taylor, L.N Runnels 



Temple, Wm. S San Antonio 

Templeton, Jno. D Fort Worth 

Terrell, A. W Austin 

Terrell, J. O Terrell 

Terry. J. W Galveston 

Tompkins, Arthur C Hempstead 

Thompson, Weils Columbus 

Tod, John G Houston 

Todd, Geo. T Jefferson 

Tucker. Philip C Galveston 

Thomson, T. A Austin 

Terhune, K. W Greenville 

Tucker, Chas. Fred Dallas 

Upson, C San Antonio 

Vernor, Henry K San Antonio 

Walker, A. S Austin 

Walker, Jno. C Galveston 

Walker, Richard S Galveston 

Walker, R. C Austin 

Walthall, L. N San Antonio 

Watts, A. T Dallas 

Waul, T. N. Galveston 

Wear, W. C Hillsboro 

West, Robt. G Austin 

White, John P Austin 

Whitehead, J. P. C Dallas 

Whitman, M. J Rusk 

Williams, Eugene. Waco 

Williams, W. D Fort Worth 

Willie, A. H Galveston 

Willson, Sam A Rusk 

Winter, Jno. G Waco 

Woods. J. S Kaufman 

Wright, H. B Clarksville 

Wynne, R. M Fort Worth 



Digitized by 



Google 



DECEASED MEMBERS. 



Adams, Z. T., Kaufman. Died January 9, 1886. 
Anderson, Jas. M., Waco. Died June 3, 1889. 
Andrews, A. W., Terrell. Died February 15, 1887. 
Austin, Wm. J., Denton. Died September 7, 1888. 
Bonner, M. H., Tyler. Died November 25, 1883. 
Ballinger, W. P., Galveston. Died January 28, 1888. 
Bradley, L. I>., Fairfield. Died October 6, 1886. 
Br ad gnaw, C. J., La Grange. Died June 13, 1888. 
Croom, J. L., Jr., Wharton. Died August 2, 1890. 
Devine, Thos. J., San Antonio. Died March 16, 1890. 
Frisbie, W. H., Groesbeeck. Died Sept. 12, 1883. 

Garrett, N. P., Cameron. Died 188-. 

Oivens, J. 8., Corpus Christi. Died January 20, 1887. 
Outnn, It. H., Rusk. Died January 18, 1888. 
Gosling, H. L., Castro ville. Died February 21, 1885. 
Hill, Geo. L., Gainesville. Died July 25, 1887. 
Jackson, A. M., Sr., Austin. Died July 11, 1889. 
John, A. S., Beaumont. Died February 5, 1889. 
Jones, C. Anson, Houston. Died January 19, 1888. 
Kennard, Jno. R., Anderson. Died October 24, 1884. 
Languille, P. T., Galveston. Died October 14, 1882. 
I*offue, Ij. J., Columbus. Died May 15, 1884. 
Mann, H. K., Galveston. Died December 14, 1888. 
Mason, J. It., San Antonio. Died July 29, 1888. 
McCoy, Jno. C, Dallas. Died April 30, 1887. 
Moore, Geo. P., Austin. Died August 30, 1883. 
Noble, 8. P., Galveston. Died March 20, 1890. 
Ochse, J. K., San Antonio. Died September 24, 1888. 
Peck, L. L., Fairfield. Died May 30, 1885. 
Peeler, A. J., Austin. Died November 3, 1886. 
Ponton, T. J., Gonzales. Died December 9, 1889. 
Prendergast, H. D., Austin. Died November 5, 1886. 
Bead, N. ©., Corsicana. Died October 25, 1884. 
Rucker, W. T., Belton. Died August 10, 1885. 
Stewart, Joe. H., Austin. Died August 14, 1890. 
Swearingen, J. T., Brenham. Died August 14, 1890. 
Timmons, B., I,aGrange. Died June 17, 1884. 
Waelder, Jacob, San Antonio. Died August 28, 1887. 
Wallace, W. B., Castroville. Died November 12, 1884. 
Ward, P. H., San Antonio. Died January 28, 1889. 
West, Charles S., Austin. Died October 23, 1885. 
Wilkes, F. D., Lampasas. Died November 21. 1886. 



[Note.— The Secretary requests all members to notify 
him promptly of the death of any member of the Asso- 
ciation.] 
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ANNUAL ADDRESS 

DELIVERED BEFORE THE 

Texas Bar Association, 

HON. HENRY W. LIGHTFOOT, 

t 

OF THE PARIS BAR. 



Gentlemen of the State Bar Association: 

There having been no meeting of the Legislature since our last 
annual session, and ray learned predecessor having fully covered 
the requirements of our Constitution, which prescribed that — 
l, The President shall open each meeting of the Association with 
an address, in which he shall communicate the noteworthy 
changes in statutory and constitutional law, and especially such 
changes as effect the development and progress of the law, and 
the administration of justice,' ' I am relieved of the laborious 
duty of presenting a full review of our statutory laws, and can 
avail myself of the more pleasing task of gleaning in the harvest 
field, and presenting some views on noteworthy changes in con- 
stitutional law. 

The objects of our Association so clearly, and tersely set forth 
in our Constitution, arfc well worthy of the careful consideration 
of the deepest and brightest minds of our State; and in order 
that these may be best promoted by wise counsel, and mature 
thought, the Board of Directors has extended to all the judges 
in the State an invitation to meet with us, and on behalf of the 
Association I extend a cordial welcome to such as have accepted 
the invitation. 

The just relations between the bench and the bar, both being 
parts of the court, are so perfectly blended, that it is often difficult 
to say whore the duty of the advocate leaves off, and the duty of the 
judgelbegins. Certainly it takes both to constitute the court, and 
it is as imperatively the duty of the lawyer to uphold the law, 
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to maintain the strictest honor and integrity, and to fight for both 
truth and justice, as it is the duty of the presiding lawyer (the 
judge) who is removed from the heat of the contest, to hold the 
trembling scales evenly balanced and without fear or favor, de- 
cide the case according to the law, and the testimony. Mr. Jus- 
tice Harlan, in response to a toast to the Supreme Court of the 
United States, at the centennial celebration of that court last 
February, used these appropriate words: U I name the lawyers 
with the bench, because upon them equally with the judges rests 
the responsibility of an intelligent determination of causes in the 
courts, whether relating to public, or private rights. As the 
bench is recruited from the bar, it must always be, that as are the 
lawyers in any given period, so, in the main, are the courts be- 
fore which they appear. Upon the integrity learning, and cour- 
age of the bar largely depends the welfare of the country of 
which they are citizens; for, of all members of society, the law- 
yers are best qualified by education, and training, to devise the 
methods necessary to protect the rights of the people against 
the aggressions of power. But they are also, in the best sense, 
ministers of justice. It is not true, as a famous lawyer once 
said, that an advocate, in the discharge of his duty, must know 
only his client. He owes, a duty to the court of which he is an 
officer, and to the community of which he a member. Above all 
to his conscience. He misconcieves his high calling if he fails 
to recognize the fact that fidelity to the court is not inconsistent 
with truth and honor, or with a fearless discharge of duty to his 
client." 

Upon the same occasion, Mr. Justice Field in an address said: 
"To the intelligent and learned bar of the country the judges 
must look for their most effective and substantial support. Its 
members appreciate more than any other class the difficulties and 
labors, and responsibilities of the judicial office; and whilst the 
most severe and unsparing of critics, they are in the end the 
most just in their judgments. If they entertain for the judges 
respect and confidence, if they accord to them learning, integrity 
and courage, the general public will not be slow in accepting 
their appreciation as the true estimate of the judges' character.' ' 
Bound together by these indissoluble ties, it is eminently proper 
that the bench and bar should combine their labors for the com- 
mon good, for it is true that no selfish or sordid motives are found 
in the deliberations of this body, and it is well worthy of remark, 
that while the country is agitated from center to circumference by 
different organizations, some of them holding secret meet- 
ings, and midnight conclaves, plotting and combining for their 
own pecuniary or political advantage, the Bar Association holds 
its sessions for the common good, in broad daylight, with open 
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doors, our object being to * Advance the science of jurisprudence, 
promote uniformity of legislation in the administration of jus- 
tice throughout the State, uphold the honor of the profession of 
law, and encourage cordial intercourse among its members." 

It is true that our professional household, like all others, is 
afflicted with its closeted skeletons, and with some skeletons that 
are not closeted, which persist in dangling before our front doors, 
in the broad light of noonday, to our shame and humiliation. 
Among these are the ubiquitous pettifogger — the conceited and 
shallow brained stirrer up of strife, whose genius and tact in 
picking flaws in his neighbor's titles, are only equaled by the 
ghoul, which revels at midnight among the graveyards disturb- 
ing the repose of the dead — the jury fixer who, fearing to meet 
his adversary in open manly combat where the keen cimeter of 
intellect, and the flasning blade of justice must test the prowess 
of a worthy foeman, he hides in the dark to seduce an unwary 
juryman, and thus, like an assassin, sand-bags, or sling-shots his 
adversary. But perhaps the most inexcusable of all, i$ the pro- 
fessional liar. Mr. Baldwin in his * 'Flush Times" thus de- 
scribes him in the character of Ovid Bolus Esq. "Some men 
are liars from interest; not because they have no regard for the 
truth, but because they haVe less regard for it than for gain; 
some are liars from vanity, because they would rather be well 
thought of by others, than have reason for thinking well of 
themselves. Some are liars from a sort of necessity, which over- 
bears by the weight of temptation, the sense of virtue; some are 
enticed away by the allurements of pleasure, or seduced by evil 
example and education. Bolus was none of these;, he belonged 
to a higher department of the fine arts, and to a higher class of 
professors of this sort of belles-lettres. Bolus was a natural liar, 
just as some some horses are natural pacers, and some dogs nat- 
ural setters." Fortunately, these classes of barnacles which 
hang to the profession are very scarce, and while the ignorant 
and uninformed cannot appreciate the fact, yet it is nevertherless 
true that lawyers as a class, are justly esteemed by their fellow- 
citizens, the most truthful and honorable, the most unselfish and 
magnanimous, the most faithful and patriotic citizens of the coun- 
try, and into their hands are confided more trusts that are sacred, 
than to all of the other professions combined. In history, we 
find that in all ages a large per cent, of the greatest men of the 
world were lawyers. Moses was a lawyer, and the tablets entrusted 
by divine hands into his keeping are yet alive upon the statute 
books of every civilized county in the world. Daniel was a law- 
yer and his practice of putting the witnesses under the rule in 
the case of Susanna, is still followed in our courts. Paul was a 
lawyer, having studied law in the office of Gamaliel, and was evi- 
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dently a good practitioner, for when he took an appeal to Caesar 
from the decision of Festus, the practice in that Supreme Court does 
not appear to have been clearly settled, and there is no record of 
the transcript having ever reached Rome, — and so along down the 
line through all ages, and at all times, the true lawyer has been 
found in the front rank, resisting the aggressions of power, lead- 
ing the advance in all struggles for freedom, and bearing the 
standard of liberty, law and justice, wherever civilization has 
planted her foot upon the earth. 

It would be pleasing to me, to dwell upon this subject, but duty 
requires that I shall present briefly some views upon the * 'note- 
worthy changes' ' proposed in the Constitutional amendments. 

Among those now being submitted to the people under a joint 
resolution of the last legislature, is what is # commonly known as 
the * 'Railway Commission Amendment," upon which a vote is to 
be taken at the general election in November. It would be out 
of place to make any allusion to the political phases of the great 
question now agitating the public mind, but as this measure does 
make ajiotewqrthy change in our organic law, — if indeed it makes 
any change at all, and as a true lawyer never shrinks from the 
discussion of any question of law, as such, — it is my duty to refer 
briefly to it. * 

In the absence of any State constitutional provision, no lawyer 
would question the right of the legislature to pass a railway com- 
mission bill, not in conflict with the Constitution and laws of the 
United States. 

By the ancient common law it was unlawfal, and forbid- 
den by both Church and State, to take any interest for the 
use of money, but now the interest for the use of money is reg- 
ulated by statute, and in this state a maximum is fixed at 12 per 
cent., beyond which the lender forfeits his entire interest, and 
for several hundred years statutes in England, and in this coun- 
try since its first settlement, have been sustained regulating the 
charges of common carriers, millers, ferrymen, inn-keepers, bak- 
ers, cabmen, hack drivers, etc. 

From the opinion in Munn vs. Illinois, 94 U. S., 130, we take 
the preamble of a statute passed in England as long ago as the 
third year of William and Mary, regulating the charges of wag- 
oners and other carriers: "And whereas, divers wagoners and 
others carriers, by combination among themselves, have raised 
the prices of carrying goods, in many places to excessive rates, 
to the great injury of the trade: Be it therefore enacted, etc." 
3. Willi-am and Mary, ch. 12; sec. 24, 3 stat. at large (G. B.) 481. 

Section 2, of article 10 of the State constitution now reads 
af follows: "Sec. 2 — Railroads heretofore constructed, or that 
may hereafter be constructed in this State, are hereby declared 
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public highways, and railroad companies common carriers. The 
Legislature shall pass laws to correct abuses and prevent unjust 
discrimination and extortion in the rates of freight and passen- 
ger tariffs on the different railroads in this State; and from time 
to time pass laws establishing reasonable maximum rates of 
charges for the transportation of passengers and freight on said 
railroads, and enforce all such laws by adequate penalties." 

The amendment proposed is as follows: 

"Sec. 2. — Railroads heretofore constructed or which may here- 
after be constructed in this State, are hereby declared public high- 
ways, and railroads common carriers. The Legislature shall pass 
laws to regulate freight and passenger tariffs, to correct abuses, 
and to prevent unjust discrimination and extortion in the rates of 
freight and passenger tariffs on the different railroads in this 
State, and enforce the same by adequate penalties; and to the 
further accomplishment of these objects and purposes may pro- 
vide agencies invested with such powers as may be deemed ade- 
quate and advisable." 

The Legislature deemed it wise to cut off all question upon 
constitutional grounds by submitting this amendment, the main 
feature of which especially grants to the Legislature the power 
to regulate freight and passenger tariffs, and to provide and 
establish all requisite means and agencies invested with such 
powers as may be deemed adequate and advisable. 

What is the legal effect of this amendment, if adopted? If the 
Legislature already has the power proposed to be granted, of course 
the amendment will not increase or diminish such power; but if 
the power does not exist under the present constitution, it is 
claimed that a "granted power" to the Legislature to "provide 
and establish all requisite means and agencies' ' will authorize 
the establishment of a railway commission. 

It is contended upon the one side by very able lawyers, that 
the constitution as it now stands, having especially conferred 
upon the Legislature the power, and made it a duty, to regulate 
freights, that it cannot delegate the power to a commission with- 
out violating that section of the constitution. (Cooley on Con. 
Lim., fifth ed., 139, and Willis vs. Owen,' 43 Texas, p. 41.) But 
the fact remains that the Legislature had the power without this 
section of the constitution, and if it was needed legislation, it 
was already the duty of the Legislature to enact it, and it being 
especially enjoined upon the Legislature as a duty, could not add 
to, or take from the strength of the power already existing. In 
granting the Legislature full power, and making it a duty to reg- 
ulate freight and passenger tariffs, does not the constitution as it 
stands, imply the further right to use such means and agencies 
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as may be necessary to carry it into effeet, and would a commis- 
sion be a proper means of doing so? 

Then, if in the absence of section 2, of article 10, the Legis- 
lature would have had full power to regulate freight and passen- 
ger tariffs, and to use such instrumentalities as might be proper, 
and even pass a railway commission bill, with powers in the com- 
missioners to regulate and fix rates, does that clause, as it stands, 
take away or modify in any particular this power? Does it not 
simply go farther and make it a duty for the Legislature to do 
so? And does the additional injunction of the duty modify, or 
annul, the power which carries with it the right to use such 
means and agencies as may be proper in carrying the power into 
effect? 

The Interstate Commerce Law, passed by Congress, in which 
a railroad commission was considered a proper agency for carry- 
ing it into effect, is maintained under the granted power con- 
tained in the interstate commerce clause of the United States con- 
stitution, which simply says that Congress shall have power "to 
regulate commerce with foreign nations and among the several 
States, and with the Indian tribes,' ' 

In the case of McWhorter vs. Pensacola, etc. R. R. Co., re- 
ported in 12. American State Reports, 232, the- Supreme Court 
of Florida, in an able opinion, says that the Legislature in cre- 
ating a commission does not delegate its authority so as to render 
the act void under the constitution of that State, which is very 
similar to our own constitution upon that subject. The Court 
says: "Our act is taken almost entirely from an act of the State 
of Georgia. In the case of Georgia R. R. vs. Smith, 70 Ga., 
694, the constitutionality of the late act was attacked, and 
on this subject of the delegation of authority to the com- 
mission was held not to be unconstitutional. The Georgia 
constitution, like ours, gave authority to the Legislature 
to regulate rates. By the former the constitution "conferred 
upon the Legislature the power of regulating railroad freight 
and passenger tariffs, preventing unjust discrimination, and 
requiring reasonable and just rates of freight and passenger 
tariffs. ,, 

By ours (Florida) "the Legislature is invested with full power 
to pass laws for the correction of abuses, and to prevent unjust 
discrimination and excessive charges by persons and corporations 
engaged as common carriers in transporting persons and property, 
or performing other service of a public nature; and shall provide 
for enforcing such laws by adequate penalties and forfeitures. ' ' 
Id., page 232. 

So it is manifest that section 2, of article 10, of the constitu- 
tion of Texas is practically the same as those of Georgia and 
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Florida, upon which the courts have passed, and in which the 
question of the delegation of authority was fully considered. 
Other cases, directly involving the commission, were Stone vs. 
Yazoo etc. R. R., 62 Miss., 607; 52 Amer. Rep,, 193, Stone vs. 
Farmer's Iy. & T. Co., 116 U. S. 307, and other authorities. 

It has been thought difficult to locate definitely the department 
of government to which a railroad commission would justly be- 
long, and whether it could properly be an arm of the legisla- 
tive, and at the same time exercise judicial powers. 

In the earliest forms of government the executive, legislative, 
and j udicial fuctions were all exercised by the sovereign. The 
diversified talent of David, as king and judge, are proverbial, 
and Absalom's peculiar method of raising a revolt against his 
father's kingdom by attacking his judgments and exciting ad- 
verse litigants, would have done credit to a modern politician. 

The wise and just judgments of Solomon first established his 
popularity as an executive. "We are to recollect," says Mr. 
Grote in his history of Greece, "that the division of powers into 
legislative, executive and judicial, and especially of the two lat- 
ter, is quite of modern origin." The Archon of Athens was a 
judge as well as an administrator. The Roman kings and con- 
suls, before the appointments of the praetors, sat as magistrates, 
as well as ruled as executive officers, and in modern Europe con- 
fusion of powers is to be found." (See Sedgwick, p. 120, note.) 
In England, the separation of the departments of government 
into executive, legislative and judicial was the result of centuries 
of struggle, and up to a comparatively recent period, Parliament 
exercised many judicial functions, all of which have not yet en- 
tirely disappeared. 

In this country, under our constitution, all governments must 
be republican in form — and the three co-ordinate branches must 
be kept separate — therefore the question naturally arises, in the 
appointment of a railroad commission, to what department does 
it belong? If to an arm of the legislative, it cannot rightfully 
exercise powers belonging to either one of the other two depart- 
ments, — none of its acts can be judicial, nor can it exercise any 
of the functions of the judiciary. (See art. 2 Const, of Texas.) 

If not prohibited by the constitution, the Legislature can clothe 
it with a part of its own powers, to fix the rates of freight and 
passenger tariff, to change, regulate, etc. , and the rates so fixed 
will be prima facie just and reasonable, but they will not be final 
or conclusive, and may be set aside, if they can be shown un- 
reasonable or unjust, in an}' court of competent jurisdiction. In 
brief, a commission cannot act as an arm of the legislative depart- 
ment, in fixingrates, and then sit as apart of the judicial department 
in determining finally upon the reasonableness of the rates so fixed. 
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If so, it could, without the approval and consent of the execu- 
tive, and in utter disregard of the judiciary, annul property 
values, and practically confiscate everything within its jurisdic- 
tion. Such results could find no justification, or excuse, under 
any constitution, either State or Federal. 

It is to be regretted that it was deemed necessary in making 
our organic law to burden it with legislative enactments. Under 
our form of government, as interpreted by the highest and best 
authority, the constitution of the United States is one of granted 
powers only, and Congress has no power, unless it is expressly 
granted, or necessarily implied from the powers so expressly 
granted. And it is expressly declared by the tenth amendment 
to the constitution that "the powers not delegated to the United 
States by the constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people. On the 
other hand the constitution of a State is (or should be) one of 
limitation only, and the Legislature has full power to enact any 
law "unless prevented by constitutional limitations. " 

In brief, while the Congress of the United States has granted 
powers only, the Legislatures of the several States have within 
their respective limits, all power, unless restrained by the limita- 
tions of their own constitutions, or the constitution of the United 
States, and the laws and treaties made in pursuance thereof. 

This being true, the modern fallacy of loading down the State 
constitution with legislation should not be encouraged. Unless 
restrained by constitutional limitations as above explained, or by 
contract, there can be no question that the Legislature already 
has full and ample power to regulate railways, and other common 
carriers as to purely local business done within the limits of the 
State, and to that end may create a commission, or other agency, 
clothed with full power to fix and regulate freight and passenger 
tariffs. 

This doctrine is fully maintained by the Supreme Court of the 
United States in the "Railroad Commission Cases' ' beginning 
with Stone and others vs. the Farmers Loan and Trust Company, 
116 U. S. page 307, which grew out of the statute of Mississippi, 
giving a railroad commission power to regulate, and change rates. 
In that case the Court says: <4 The commissioners have power, 
1st to approve, and if need be to fix the * tariff of charges for 
transportation, both of persons and property, by which the com- 
pany must be governed, and to exercise a watchful and careful 
supervision over such tariff; 2nd, to notify the company of the 
times and places when and where the propriety of a change in 
existing tariffs will be considered; 3rd, to entertain complaints 
made by any person against a tariff which has been approved, 
on the ground that the same is in any respect for more than a just 
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compensation, or that the charges amount to, or operate so as to 
effect unjust discrimination, and after due notice to the company 
and proper inquiry had, to make any changes that may be deem- 
ed proper, etc. All of this comes clearly within the supervising 
power of the State in the administration of the affairs of its do- 
mestic corporations." (Pages 332 and 333.) And so, while the 
Court carefully guards the dividing line, and does not sanction 
the interference of a State within the just domain of Congress in 
regulating inter-state commerce, it clearly establishes the right of 
a State to regulate by commisson, or otherwise, the freight and 
passenger tariffs of common carriers within its borders. 

Justices Harlan and Field dissent from the majority of the 
Court, but the former in his disenting opinion, says: "In expres- 
sing the foregoing views, I would not be understood as denying 
the power of the State to establish a railroad commission, or to 
enforce regulations not inconsistent with the essential charter 
rights of the companies, in refeience to the general conduct of 
their merely local business." (lb. page 342.) 

In discussing the power of the Legislature, in the case of Munn 
vs. Illinois, 94 U. S. page 125, Chief Justice Waite says: "This 
brings us to inquire as to the principles upon which this power of 
regulation rests, in order that we may determine what is within, 
and what is without its operative effect. Looking then to the 
common law, from whence came the right which the constitution 
protects, we find that when private property is 'affected with a 
public interest, it ceases to be juris privati only." This was 
said by Lord Chief Justice Hale more than two hundred years ago 
in his treatise (De Partibus Maris, I. Harg. Law Tracts 78,) and 
has been accepted without objection as an essential element in the 
law of property, ever since. « 

Property does become clothed with a public interest when used 
in a manner to make it of public consequence, and effect the 
community at large. When, therefore, one devotes his property 
to a use in which the public has an interest, he, in effect, grants 
to the public an interest in that use, and must submit to be con- 
trolled by the public for the common good, to the extent of the 
interest he has thus created." (lb p. 126.) 

So it is, that they who assert on the one hand that railroads 
are private concerns, with whose charges the public has no right 
to interfere, and they who assert on the other hand, that railroads 
are public property, are in the eyes of the law, both wrong. 
Railroads are by law, public highways, and yet they are private 
property, clothed with a public use, and while they carry with 
them, even the sovereign right of eminent domain, they are at 
the same time, like other common carriers, subject to regulation 
by the State. 
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INTERSTATE COMMERCE. 



In examining the legal aspects of this important question, it 
must not be overlooked that Congress has power under the con- 
stitution to regulate inter-state commerce, that is to say such 
commerce as begins in the State, and passe? out of it, or such as 
begins outside, and comes within, -and it has often been a ques- 
tion of some difficulty to determine where the dividing line should 
be drawn. If State regulation is confined purely to local traffic, it 
will perhaps, not cover one-tenth of the immense commerce carried 
on within its borders, and it will be easy for the effect of a State law 
seeking to regulate freights, to be rendered nugatory, by making 
up on long hauls in interstate freights, what is reduced on local 
freights. Mr. Pierce, in his work on railways, (page 468), thus 
lays down the doctrine upon this question : "Where business is 
solely within the State, no question arises under this provision, 
as in such case it is purely a matter of State concern. Where it 
combines commerce, some exclusively within and some without 
the State, the provision is held not to interdict State regulation 
acting within the State, on both kinds alike, until Congress ex- 
ercises its constitutional power, which until exerted remains in 
abeyance." 

"The primary object and scope of this regulation is in such 
case, local and domestic, while the extra territorial effect, being 
only indirect, it is not prohibited so long as the congressional 
power remains quiescent.' ' This position was supposed to be 
sustained by the Granger cases, 94 U S., 135, 163, 178. 
These cases grew out out of statutes passed in Illinois in 1873, 
and in Wisconsin, Iowa and Minnesota in about 1874. The 
Wisconsin and Iowa acts fixed the maximum rates, and the Il- 
linois and Minnesota acts provided that commissioners should 
fix the schedule of railway tariffs. 

But, the doctrine as laid down by Mr. Pierce, and which he 
thought was fully sustained by the Supreme Court in the Gran- 
ger cases, has been overruled in later decisions, and in Wabash 
&c, Railway Company vs. Illinois, 118, U. S., (page 558,) the 
Supreme Court of the United States in referring to those cases 
holds, that "Notwithstanding what is there said, this Court holds 
now, and has never consciously held otherwise, that a statute of a 
State, intended to regulate, or tax, or to impose any other re- 
striction upon the transmission of persons or property, or tele- 
graph messages from one State to another, is not within that 
class of legislation which the States may enact in the absence of 
legislation by Congress; and that such statutes are void, even as 
to that part of such transmission which may be within the Stated 
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In that case, the question arose under a statute of Illinois, to 
prevent unjust discrimination in freights. 

In the case of the Louisville, &c, Railway Company vs. Mis- 
sissippi, 133 U. S., the question was again before the Court 
(October term, 1889), and Mr. Justice Brewer in sustaining the 
statute of Mississippi, which required that separate coaches 
should be provided for white and colored passengers, placed the 
decision wholly upon the ground that the statute applied only to 
the local travel, and had no application to such as was interstate. 
The authorities are exhaustively reviewed in the cases mentioned, 
as well as in Hall vs. De Cuir, 95 U. S., 485, Telegraph Compa- 
ny vs. Texas, 105 U. S. 460, and others. 

POWK^ OF A COMMISSION. 

Up to this point the main difficulties and conflicts in the decis- 
sions seem to have arisen in determing what is interstate com- 
merce. But, when we reach the question, how much power can 
be conferred upon a commission by the Legislature, and to what 
extent will its decisions in fixing freight and passenger rates be 
final and conclusive, there is much difference of opinion, and the 
decisions of the Supreme Court of the United States again seem 
to conflict. 

In the case of Munn vs. Illinois, 94 U. S. 133, it was decided 
that the question as to what is a reasonable charge for the trans- 
portation ot freights and passengers, is a legislative and not a ju- 
dicial question. Chief Justice Waite said: "It is insisted, how- 
ever, that the owner of property is entitled to a reasonable com- 
pensation for its use, even though it be clothed with a public in- 
terest, and that, what is reasonable,, is a judicial and trot a legis- 
lative question. 

As has been already shown, the practice has been otherwise. 
In countres where the common law prevails it has been customary 
from time immemorial, for the Legislature to declare what shall 
be a reasonable compensation, &c." At the same term, the same 
learned judge declared in the case of Pieck vs. Chicago & North 
Western Railway Company 94 U. S. 178: "Where property has 
been clothed with a public interest, the Legislature may fix a 
limit to that which shall in law be reasonable for its use. This 
limit binds the courts as well as the people. If it has been im- 
properly fixed, the Legislature and not the courts, must be ap- 
pealed to for the change/ ' 

The decisions quoted would seem to establish the right in the 
Legislature and its instrumentalities, to determine fully and con- 
clusively the question of what would be reasonable charges for a 
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common carrier, but in a recent decision^ the same court determ- 
ines, that it is a judicial and not a legislative question. In the 
case of the Chicago, Milwaukee & St. Paul Railway Company vs. 
Minnesota 134, U. S., decided at the October term, 1889, the leg- 
islature of Minnesota had passed an act regulating common carri- 
ers, and creating a commission with power to fix railroad tariffs. 
The railway company charged three cents per gallon for ship- 
ping milk in ten gallon casks between certain points. The rail- 
road and warehouse commission, acting under the statute, re- 
duced the rate to two and one-half cents per gallon which the 
railway company refused to comply with, on the ground that the 
rate was unreasonable. The commission, by the attorney gener- 
al of the State, applied to the Supreme Court of Minnesota for a 
writ of mandamus, to force the railway company to comply with 
the rate as fixed. An alternative writ was issued, and the rail- 
way company filed its return, setting up, among other things, 
that the act was unconstitutional, and also the unreasonableness 
of the rate, and offered proof upon its answer, which the Supreme 
Court refused to hear, and, acting upon the theory that what 
was reasonable was a legislative, and not a judicial question, it 
granted a peremptory writ against the company, requiring it to 
compl3 r with the rate fixed by the commission. (88 Minnesota 
281.) 

The case was carried by a writ of error to the Supreme Court 
of the United States. Mr. Justice Blatchford in referring to the 
opinion of the State court says: "This being the construction of 
the statute by which we are bound in considering the present 
case, we are of the opjnion that so construed, it conflicts with 
the constitution of the United States in the particulars complained 
of by the railroad company. It deprives the company of its right 
to a judicial investigation, by due process of law, under the forms 
and with the machinery provided by the wisdom of successive 
ages for the investigation, judicially, of the truth of a matter in 
controversy, and substitutes therefor, as an absolute finality, the 
action of a railroad commission, which in view of the powers con- 
ceded to it by the State court, cannot be regarded as clothed 
with judicial functions, or possessing the machinery of a court of 
justice." (Id. pp. 456-457.) Again he says: "In the present case, 
the return alleged that the rate of charge fixed by the commission 
was not equal or reasonable, and the Supreme Court held that the 
statute deprived the company of the right to show that judicially . 
The question of the reasonableness of a rate of charge for trans- 
portation by a railroad company, involving as it does the element 
of reasonableness, both as regards the company, and as regards 
the public, is eminently a question for judicial investigation, re- 
quiring due process of law for its determination. 
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If the company is deprived of the power of charging reasonable 
rates for the use of its property > and such deprivation takes place 
in the absence of an investigation by judicial machinery, it is de- 
prived of the lawful use of its property, and thus, in substance 
and efFect, of the property itself, without due process of law, and 
in violation of the Constitution of the United States, and so far 
as it is thus deprived, while other persons are permitted to receive 
reasonable profits upon their invested capital, the company is de- 
prived of the equal protection of the laws." (Id page 458.) The 
cause was reversed and remanded for further proceedings in ac- 
cordance with the opinion. 

The Court makes no reference in its opinion to the cases of 
Munn vs. Illinois, or Pieck vs. Chicago, supra, but Justices 
Bradley, Gray and Lamar dissent from the jugdment of the 
Court, and in their dissenting opinion say: "It practically over- 
rules Munn vs. Illinois, 94 U. S., 113," and the several railroad 
cases that were decided at the same time. (Id. 461.) 

This decision has been strongiy and ably criticised by the 
American Law Review, Vol. 24, No. 3, page 516, and has been 
the subject of serious discussion by the profession, but in so far 
as it flatly overrules the doctrine of former decisions, it must nec- 
essarily be accepted as, stare decisis. In what attitude then, 
does this decision leave the question? If the reasonableness 
of rates, which is the bone and marrow of the whole controversy, 
is a judicial question, and must at last J>e settled by the courts, 
to what extent can a commission go in fixing such rates? Mr. 
Justice Miller with some hesitation concurred in the judgment, 
and briefly stated his views of the question: 

1st, That the Legislature has the right to fix and establish the 
rates of freight and passenger tariffs in purely local traffic be- 
tween points within the State. 

2nd. That the Legislature may do this directly or through a 
commission. 

3d. That neither the Legislature, nor the commission acting un- 
der its authority, can establish arbitrarily and finally a tariff of 
rates, the reasonableness of which cannot be inquired into by the 
courts. 

4th. That where the rates fixed are such that parties are 
practically deprived of property without due process of law, the 
remedy suggested by Justice Miller, is in the United States 
courts. 

5th. That until the tariff of rates so fixed by the Legislature 
or its commission is set aside by a court of competent jurisdic- 
tion, it will be held to be prima facie just and reasonable, and 
both parties will have to abide by it. 

The decision reduced to its last analysis, is about this: The court 
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changes the rule laid down in the ' granges cases" reported in 94 
United States, that the reasonableness of the tariff rates fixed by 
the legislature, or its commission, is a purely legislative ques- 
tion; and now holds that it is a judicial question, and that while 
the Legislature, or a commission, acting under its authority, may 
fix rates in purely local traffic which are prima facie reasonable, 
yet they are subject to judicial revision through the established 
machinery of the courts. 

Whether such a commission for this State, in the light of these 
adjudications, would be advisable, is a political question, involv- 
ing a discussion of State policy which finds no place here, and I 
lay before my legal brethren this brief review of the authorities 
bearing upon this question of very great importance, in the hope 
that it may be of some service in guiding us to a correct conclu- 
sion upon the legal phases of the matter. 

THE U)CAX OPTION ROAD AMENDMENT. 

The proposed amendment to Section 9, of Article 8, is what is 
known as "the Local Option Road Amendment.' ' Outside of the 
specification of " Waterworks" to the authorized public improve- 
ments of a municipal corporation, there is simply an addition* to 
the section, authorizing an additional annual ad valorem tax, 
not to exceed fifteen cents, on the hundred dollars for the main- 
tenance of public roads, and providing that an election shall be 
held in each county in which the tax is proposed, at which a 
majority of the qualified property tax paying voters of the county 
shall determine whether the levy shall be made, and making ad- 
vertisement as in other local laws unnecessary. 

1st. Under the constitutional limitations now existing upon 
the power to tax, some amendment would be absolutely neces- 
sary before any additional tax could be levied for any purpose. 

2nd. The tax power being purely a legislative function, en- 
trusted to the Legislature, with especial constitutional limitations, 
which have always been rigidly guarded, it could not be delegated, 
even to the people of the localities to be affected by it, without a 
special constitutional provision. 

As early as 1854, an act was passed by the Legislature of 
Texas, providing that no license should be granted to any per- 
son to sell spirituous or vinous liquors in any county in the State, 
until an election should be held in such county, at which a ma- 
jority of ttie qualified voters should authorize it. 

The question was before the Supreme Court in the case of the 
State vs. Swisher, 17 Tex. 441, and Judge Lipscomb held that 
the act was unconstitutional, on the ground that the Constitu- 
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tion gave to the Legislature the power to make laws, and this 
power could not be delegated, even to the people of the several 
counties, without constitutional authority. Similar decisions 
have been rendered in other states. Barto vs. Himrod, 8 N. Y., 
483. Santo vs. State, 2 Iowa, 165. Cooley on Con. Lim. 139, 
note 1 and authorities cited. 

3d. The provision allowing it to be submitted only to the 
"qualified property tax paying voters* ' of each county presents a 
feature of much interest. 

Since the adoption of the fifteenth amendment to the Constitu- 
tion of the United States, it has been fashionable to construe 
everything that touches the elective franchise, as being affected 
directly or remotely by it, but Mr. Cooley says, * 'though the sov- 
ereignty is in the people, as a practical fact, it resides in those 
persons, who by the Constitution of the State, are permitted to 
exercise the elective franchise." (Cooley's Con. L,im. 752.) 

To the student of legal literature, the constitutions of the dif- 
ferent states present a curious and interesting field of study upon 
this subject. In Rhode Island, there is a provision in the con- 
stitution that each elector must own real estate of a specified 
value. In Massachusetts, it used to be required that each elector 
should be a holder of real estate of the value of sixty pounds, 
or that had a rental value of three pounds, and that before any 
man was eligible to either house of the Legislature he must be an 
owner of realty. . In Pennsyslvania, it is still required by organic 
law, that each elector must have paid a State or county tax with- 
in two years before voting. In Virginia, it is required that each 
voter must have paid his annual capitation tax. The Constitu- 
tion of Texas, Art. 6, Sec. 3, now prescribes a property qualifica- 
tion for voters in all elections in which questions are submited for 
the expenditure of money or assumption of debt by towns and 
cities. 

Unless the constitutions of the States infringe upon the fif- 
teenth amendment, which declares that "the rights of citizens of 
the United States to vote, shall not be denied, or abridged by the 
United States, or by any State on account of race, color, or pre- 
vious condition of servitude/ ' they may prescribe any qualifica- 
tion they see proper for voters in elections appertaining to their 
domestic concerns. 

Until within the last few years, the regulation and control of 
all elections, including elections for congressmen, were left ex- 
clusively with the States, as the makers of the Constitution 
wisely intended, but with the eager grasp for power by the gen- 
eral government, aud the insidious tread of the Federal Courts 
upon State jurisdiction, it is difficult to say, how long the States 
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will maintain a remnant of the sovereignty assigned them by the 
fathers of the Republic. 

In conclusion, I beg to congratulate the Association, at this, its 
ninth annual meeting, upon its strong and healthy growth, as 
iully shown from the recent report of our industrious, efficient, 
and accomplished secretary, Mr. Chas. S. Morse, in which he 
says, "Our membership increases with each annual meeting, 
and to-day the Texas Bar Association is unsurpassed in its array 
of legal talent, and in the deep interest manifested in its pro- 
ceedings/ ' Our standard should ever be kept so high, and our 
record so pure that the rismg, and ambitious young lawyer, 
whose noble aspirations are reaching out for the attainment of 
true greatness, should consider no higher honor, than to be 
ranked with our membership, for, as worthy "knights of the 
green bag," we should be as true as those of King Arthur's 
round-table. 

"The goodliest fellowship of famous knights 
Whereof this worjd holds record." 
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THE MODEL BRIEF: 

A PAPER READ BEFORE THE 

Texas Bar Association, 

AT ITS NINTH ANNUAL SESSION, 

BY 

HON. B. H. BASSETT, 

OF THE DALLAS BAR. 



Gentlemen of the Texas Bar Association: 

At the request of your Executive Committee, I propose to sub- 
mit a few suggestions relating to the preparation of a brief under 
the rules, which may be of practical service to the inexperienced, 
and at the same time be not wholly without interest to the older 
practitioner. In view of the purpose of the paper, I shall, I 
tru^t, be pardoned for adopting a style and mode of treatment 
more familiar than would otherwise have been used. 

The rules of court which regulate the procedure of the courts 
of Texas, and which, among other things, prescribe the requi- 
sites of briefs to be filed in the appellate courts, were adopted by 
the Supreme Court at Tyler on the first of December, 1877, and 
went into effect on the first of March, 1878. The system has, 
therefore, been in force for a period of over twelve years. 

Upon their first promulgation, the rules as a whole, and es- 
pecially those which regulate the preparation of briefs, en- 
countered a vigorous and determined opposition trom many of 
the ablest members of the profession, whose conservatism tended 
naturally to make them critical of new and untried methods, and 
who. distrusted the attempt to frame what was characterized as 
a cast-iron set of rules to which every practitioner, however 
original or able, and every case, however peculiar, must be made 
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to conform. In spite, however, of this vigorous and determined 
opposition, and of some conspicuous defects both of omission and 
commission, the rules have steadily grown in favor, and it is 
safe to say that they are now heartily endorsed by not less than 
ninety-five per cent, of the profession. Without materially in- 
creasing the labors of the bar, they 4iave greatly lightened those 
of the bench, and it is estimated that, through their aid, the 
judges are enabled to dispose of fully one-third more cases than 
they could have determined under the old system of briefing. 

The rules which regulate the preparation of briefs for the ap- 
pellate courts are those numbered from 29 to 46 inclusive, found 
in 47 Texas Reports at pages 605-608, several of which have 
been amended and appear in subsequent volumes of the reports. 
The rules relating to briefs presuppose the filing in the appellate 
court of a proper transcript of the record of the court below, in- 
cluding a proper assignment of errors. A. proper assignment of 
errors is itself a work of art, and merits treatment in a separate 
paper. For the purposes of the present paper, it will be assumed 
that a proper assignment of errors has been filed in the trial 
court, and incorporated in the transcript. 

These suggestions will be directed mainly to the preparation 
of the brief of the appellant, or plaintiff in error, who is at the 
laboring oar to show reversible error in the judgment, and who, 
from his position, is entitled to whatever advantage there may 
be in planning the battle and selecting the point and method of 
attack. The appellee, or defendant in error, acting on the de- 
fensive, is only required to meet the points made by his adver- 
sary, and his brief will, of course, be modified by the office which 
it is to perform. 

Since an appeal and a writ of error are only different"modes of 
bringing a cause before the appellate court, it will be sufficient, 
in the course of this discussion to speak of the proceeding as an 
appeal, and of the parties as appellant and appellee. 

The model brief will, as a general rule, be a printed document. 
It should — though not prescribed by any express rule — be en- 
titled of the proper appellate court and term of the court: 4t The 
Supreme Court of Texas," or, as the case may be, 4t The Texas 
Court of Appeals/' " Austin term, 1891;" style of the case: 
"A B., Appellant vs. C. D., Appellee"; the trial court from which 

the appeal is taken: "From the District Court of county;" 

the party in whose behalf the brief is filed: "Brief for the appel- 
lant," or "for the appellee," as the case may be; and the name 
of the counsel by whom it is filed ; * 'E. & F. for the appellant' ' 
or "G. & H. for the appellee." This will constitute a suitable 
title page lor the cover of the brief. It is also good form to re- 
peat it on the first page of the brief itself. 
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Rule 30 requires that the appellant shall, by way of introduc- 
tion to his brief, make a general and succinct statement of the 
nature and result of the suit. Comparatively few of the briefs 
filed show a proper conception of this requirement. A large 
number of practitioners seem to regard it as a proper point at 
which to present what they choose to call a * 'history of the case" 
e. g.: "About the first of March, 1845, A. B., a former resident 
of the State of Tennessee, having a wife and three children, re- 
moved to the then Republic of Texas, and purchased 200 acres of 

land in county, part of the survey, and occupied it 

with his family until the death, of his wife, which occurred" 
&c, &c, with all the prolixity of an old lady detailing a griev- 
ance to her crony at the tea-table. 

Other practitioners conceive that the rule requires a statement 
of the pleadings of the respective parties, and, accordingly, a half 
dozen or more pages will be devoted to a copy of the pleadings, 
or to a statement more or less elaborate of their contents. But 
an examination of the rule will make manifest the misconception 
of those who adopt either of these practices. 

The rule requires a statement of the "nature and result of the 
suit" which shall be "succinct and general" What is the na- 
ture, in other words the character, of the suit, and what was the 
result of the trial had in the court below? Surely a half dozen 
lines will ordinarily serve to tell this part of the story. Was it a 
suit for land in the nature of an action of trespass to try title? 
Was it a proceeding to enjoin the enforcement of a 
judgment or. the perpetration of some other alleged 
wrong? Was it a suit brought for the recovery of a 
debt upon a promissory note or an open account? If 
it was, say so; if not, then state what was the nature or character 
of the suit. Then, who brought the suit? Against whom was 
it brought? It what court was it instituted? Was it tried by a 
jury, or by the court without the intervention of a jury? Next, 
what was the result of the suit? Was judgment rendered for 
the plaintiff", or for the defendant? If for the plaintiff, did he re- 
cover the whole, or less than the whole of his demand? Which 
party appeals from the j udgment? 

The model brief will, under the caption ' 'nature and result of 
the suit," make a statement somewhat in this form: 

NATURE AND RKSUI/T OF THE SUIT: 

1 'Suit in trespass to try title and for damages, brought in the 
District Court of county, by the appellee C. D., as plain- 
tiff, against the appellant, A. B., as defendant. Trial by jury, 
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resulting in a verdict and judgment for the plaintiff, from which 
the defendant appeals." 

In a recent case, (75 Tex., 566), the Supreme Court, criticising 
a brief for want of conformity to the rules, say: "In the introduc- 
tion to the brief there is a very full history of the case, which 
was probably intended to supply the special statements under the 
several assignments. The rules require, first, a statement of the 
nature and result of the suit, that is to say, not a history of the 
case, but merely a brief designation of its character and of the 
disposition of the cause in the final judgment. Many briefs 
which reach this court would be improved by giving more con- 
cise preliminary statements, and fuller expositions of the record 
under the assignments," etc., etc. 

It must not be forgotten that the appellate courts sit, not for 
the purpose of administering justice or of redressing wrong in 
the abstract, but to correct alleged errors of the trial court upon 
a proper presentation of such errors to the appellate tribunal. 
They are not concerned with the pleadings in the case, nor with 
its history, except in so far as these may be involved in some al- 
leged erroneous ruling of the trial court; and, where such is the 
case, their proper place is in the statement made under some as- 
signment of error or proposition in which they may be brought 
in question. It will frequently happen that the model brief will 
make no further reference to the pleading than is to be found 
above in the suggested statement of the nuture and result of the 
suit, for the simple reason that they are not brought in question 
by any assignment of error. 

By rule 29, as amended by the Supreme Court on the 10th day 
of February, 1888, the appellant is required to copy into his brief 
each of the assignments of error upon which he proposes to rely 
for the reversal of the judgment,— each ground of error being 
separately presented under the proper assignment. Any assign- 
ment of error not so copied into the brief will be regarded as 
abandoned. By rule 30, "each point under each of the assign- 
ments relied on is required to be stated in the shape of a propo- 
sition"-— "unless the asignment is itself in the shape of a propo- 
sition to be maintained, in which event it will be sufficient to 
copy the assignment.' ' 

It is to be remarked with reference to this rule that an error 
properly assigned will always be "in the shape of a proposition 
to be maintained," and that the custom of many practitioners to 
supplement their assignments of error with a number of proposi- 
tions, each made as abstract as possible, and each followed by a 
statement from the record, is one to be more honored in the 
breach than the observance. I repeat that an error, properly as- 
signed, will always be a -proposition, the affirmative of which the 
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appellant undertakes to maintain. True, it may be a complex, 
and not a simple proposition. The ruling complained of may be, 
or may be thought to be, erroneous on more than one ground, 
and, in conformity to the rule, each of these grounds must be 
distinctly and separately specified in the assignment of errors; 
but when this has been done we shall always have, in the assign- 
ment itself, so many "propositions to be maintained." 

To illustrate: I hold in my hand the brief of an appellant, 
against whom a judgment was recovered for damages, actual and 
exemplar}", for the alleged wrongful suing out of an attachment. 
The first error assigned complains of the ruling of the trial court 
denying the appellant's motion for new trial oh the ground of the 
alleged insufficiency of the evidence to support the verdict. Four 
distinct specifications of error are embraced in the assignment, 
to wit: (1) that no damages whatever should have been awarded 
to the plaintiff, because it did not appear from the evidence that 
the writ complained of was wrongfully sued out; (2) that the 
actual damages awarded by the jnry were excessive, even had it 
appeared that the writ was wrongfully sued out; (3) that no ex- 
emplary damages could properly be allowed, because upon the 
uncontroverted evidence of both parties it appeared that there 
was probable cause for suing out the writ; and (4) that even 
if, upon the facts, the case had been a proper one for the imposi- 
tion of punitory damages, still the amount of such damages 
awarded, was, in view of the evidence, wholly disproportioned to 
the wrong complained of and to the actual injury sustained by 
the plaintiff. 

These four specifications of error, though separate and distinct, 
are properly embraced in the same assignment of error, for the 
reason that they all arise and are to be determined upon the 
same statement from the record; the propositions are all germain 
to each other, and the authorities in support of each are found to 
run into every other. 

Rule 31 provides that to each proposition, (for which, in a case 
where the assignments of error have been properly prepared I 
would substitute to each assignment of error), there shall be sub- 
joined a brief' statement in substance of such proceedings, or 
part thereof, contained in the record, as will be necssavv and suf- 
ficient to explain and support the proposition, with a reference to 
the pages of the transcript where the same may be found; This 
statement must be made without the intermixture of argument, 
reason, inference or conclusion, and without copying the record. 
It must, furthermore, be faithfully made, upon the professional 
responsibility of counsel, with reference to all that appears in the 
record having a bearing upon the proposition. 
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This is a hard saying; who can hear it? If the rule were en- 
forced in its integrity few indeed would be the number of the 
saved! Fortunately, however, the judges, who are human them- 
selves, are touched with a feeling of our infirmities, and are ready 
to make allowances for the inability of a fellow-mortal to see or 
to state his adversary's side of the case with the same cogency 
and force with which he sees and states his own. And yet, hard 
as is the task, it is worth the while to cultivate the habit of judi- 
cial fairness and impartiality in the preparation of a statement 
from the record. Nothing is more likely to make a pleasant im- 
pression upon the court, or to propitiate, if that were possible, 
their favorable judgment. 

The statement must be free from any suggestion or inference, 
conclusion or argument. Argument has its place in the presen- 
tation of a cause, and the court is frequently aided by it, when 
properly inserted in the brief, but the statement from the record 
is not the place for it. And yet, what art may not be exhibited 
in the form arid order of the statement, even when made in strict 
conformity to the rules, and what an advantage is not enjoyed 
by the lawyer who possesses and utilizes the art of making such 
a statement! 

The statement must be of such matters,— and of such matters 
only, —pro and con, as are pertinent to the proposition and as 
are properly incorporated in the record. The matter stated must 
be properly incorporated in the record, and it must be relevant to 
the error complained of. This is a rule of the first importance, 
but one which is constantly violated by honest and intelligent 
counsel, who fail to appreciate fully the office of the court to con- 
sider and correct such reversible errors only of the court below as 
are disclosed by the record, and the duty of counsel to assist the 
court in the performance of that office. An irrelevant statement 
*will generally, and should always be disregarded by the court. 
As a rule, it will prejudice rather than benefit the party who in- 
dulges it. 

Finally, the statement should contain the substance only of the 
pertinent portions of the record. A growing but vicious practice 
adopted by counsel addicted to the use of labor-saving devices is 
found in many of the briefs recently filed, which contain undi- 
gested masses of the record, copied literally into the statements. 
It is believed that such statements would, on motion, be stricken 
out, for want of conformity to the rules. 

Rule 36 relates to the citation of authorities. It provides that 
there shall be annexed to each proposition and statement, at the 
conclusion of the statement, a reference to the authorities, if any, 
relied on in support of the proposition. The authorities are re- 
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quired to be cited in a certain prescribed order, as follows: (1) 
the statutes and decisions of this State; (2) the statutes and de- 
cisions of the United States;' (3) elementary authorities; and (4) 
other decisions of the American and English courts. Another 
part of the same rules provides that in citing decisions * 'those 
most nearly in point should be cited first/ ' In its application to 
many cases this rule would, if strictly construed, be self-contra- 
dictory, since it must frequently happen that while a Texas or a 
United States decision would be sufficiently in point to necessi- 
tate a reference to it, the decision of s'ome other court would be 
more nearly in point, and consequently entitled to precedence in 
citation. The Texas case may support the proposition in part, 
but not as a whole, while the exact proposition in its entirety 
may have been passed upon by the courts of a sister state. In 
practice, however, no difficulty has been experienced, the courts 
having treated the rule as directory merely and not mandatory. 
The courts have also sanctioned a convenient practice adopted by 
many eminent attorneys which consists in prefacing the authori- 
ties with a brief statement of the point or sub-proposition in sup- 
port of which they are cited. This practice is held not to con- 
travene that portion of the same rule which forbids argument or 
comment in the citation of authorities. 

In citing from the reports both the name of the case and the 
volume and page should be given. The reference will be facili- 
tated by citing from the body of the opinion the page which on 
the point is decided or discussed as well as that on which the syl- 
labus appears. 

The rules make no provision for argument in the brief, and it 
was generally understood at first that the Supreme Court were 
inclined to discourage the practice of incorporating a printed 
argument in the brief; but no such objection is known to have 
been made in recent years, and on the contrary, it is believed that 
the court is disposed to regard with favor the practice, now very 
generally pursued, of incorporating in the brief, at the conclusion 
of the citation of authorities, a short argument in support of the 
proposition relied on. Other practitioners content themselves with 
the argument made in the sub-propositions above referred to, in- 
troducing the authorities. My own preference is for this latter 
practice. 

The rules require the brief to be signed by the party or his 
counsel, and if by counsel, that the name of the party oi parties 
represented should appear. A copy of the brief must be filed in 
the court below at least twenty days before the assignment of the 
term of the court to which the case is returnable, which fact must 
appear by a certificate of the clerk indorsed upon another copy of 
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the brief to be filed in the appellate court on the first day of the 
assignment. In practice this requrement is usually waived by 
counsel for the appellee, to whom cotmsel for the appellant deliv- 
ers copies of his brief. Before the hearing, three copies of the 
brief are required to be filed, one for each of the judges. The 
briefs must be plainly written or printed, and if in excess of eight 
pages of foolscap, they are required to be printed. Type-written 
copies, plainly and neatly done, are accepted, but the ordinary 
work of the tpye-writer, done by the manifold process, is a weari- 
ness to the flesh, and has been severely criticised by the courts. 
. It is not deemed necessary to refer to other rules which provide 
the penalty for failure to file briefs, and for the filing of defective 
briefs, regulate the amendment of briefs once filed, and other de- 
tails which are sufficiently intelligible on the reading of the rules; 
and I hasten to make some suggestions to aid in the preparation 
of a brief for the appellee. 

No rule of the court requires the appellee to brief his case, but 
his right to do so is fully recognfted and no prudent lawyer will 
fail to exercise the privilege. Rule 40 declares that where the 
appellant or plaintiff in error has properly prepared the case for 
submission, including the filing of a proper brief under the rules, 
the court may, in its discretion, treat the brief as a proper pre- 
sentation of the case, without an examination of the record, and 
may base its decision thereon, unless the appellee or defendant in 
error shall, on or before the fourth day of the assignment, file his 
brief, containing his objections, succinctly and definitely stated, to 
the grounds of error presented in the brief of appellant or plain- 
tiff in error, taking up each in its order, and stating in the same 
manner as is required of appellant, such matters contained in 
the record as may sustain his objection to each; to which may be 
added propositions of his own, supported by statements from the 
record, giving the page when practicable, so as to present his 
view of the case. Rule 41 declares that such statements of the 
appellant as are not contested will be considered as acquiesced in. 
The appellee may append to his objections and propositions such 
authorities as he may rely on, cited in the order prescribed for the 
appellant. 

The ablest practitioners have in briefing for the appellee gen- 
erally followed the rules suggested for briefing on behalf of the 
appellant, except that their objections to the assignments of error 
or propositions of the appellant usually take the form of counter- 
propositions. While there is no rule which requires the appel- 
lant's statement of the nature and result of the suit to be chal- 
lenged where it may be erroneous or defective, the careful practi- 
tioner will generally prefer to make his own; and it would be a 
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rare thing indeed to find one who would be willing to rest his 
counter proposition upon the statement from the record made by 
the appellant. 

The brief of the appellee should be complete in itself. Indeed, 
as one of the Supreme Court judges once said to me, an ideal 
brief under the rules for either party would be such a brief as 
would enable the court to fully understand and determine the 
case without consulting the brief of the other party. With a 
view to such completeness, the practice is commended to counsel in 
the preparation of a brief on behalf of the appellee that he should 
summarize the appellant's proposition or assignment, before re- 
plying to it, — e. g: The appellant's first assignment of error, com- 
plaining of the ruling of the court admitting the depositions of 
the witnesses A B and C D, over the appellants objection, for 
the want of notice of the filing of the interrogatories, is an- 
swered by the counter-proposition, (1) that the alleged ruling is 
not shown by the record; or (2) that the error, if any, was harm- 
less, the depositions not having been used on the trial; or (3) 
that the alleged want of notice was waived by the filing of cross- 
interrogatories by the appellant, etc., etc., the counter-propo- 
sition being, as already indicated, in either case followed by an 
appropriate statement from and reference to the record,- the state- 
ment being in turn followed by a reference to supporting author- 
ities, if any, with or without a sub-proposition indicating their 
scope and bearing. My own decided preference is, as already 
stated, for a brief statement of the snb- proposition or point sup- 
ported by the authority. 

The assignment of error may involve an erroneous proposition 
of law, in which case the counter-proposition would be that there 
was no error in the admission of the deposition, for the reason 
that the notice of the filing of the interrogatories was in substan- 
tial compliance with the law, followed by a statement of so much 
of the record as related to the service, with a reference to the 
statute and decisions, if any, relied on. 

It is necessary, at times, to supply omissions and to correct 
errors in the statement of your adversary; but this must be done 
without the least appearance of censoriousness or imputation of 
motive. It will be sufficient, ordinarily, to make your own state- 
ment, without any reference to that of your adversary. 

It not unfrequently happens that some or all of the appellant's 
objections to the judgment are answered by an independent pro- 
position urged by the appellee, in the nature of a plea in confes- 
sion and avoidance, to the effect that the judgment must be af- 
firmed, notwithstanding the error assigned, because of some 
fact or circumstance shown bv the record, which shows the al- 
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leged error to be harmless. An illustration of such an indepen- 
dent proposition is found in one of the briefs which lie before me 
in which the following formula is used: 

"In conclusion, the appellee submits the following independent 
proposition upon which he asks an affirmance of the judgment, 
to-wit: 

"independent proposition: 



"The appellants are not in any event entitled to a reversal of 
the judgment for the reason that the cause was submitted to the 
court below without the intervention of a jury, and no exception 
was reserved to the sufficiency of the conclusions to support the 
judgment, or of the evidence to support the conclusions, ' ' — follow- 
ed by a statement of the pertinent portions of the record to support 
the proposition, and by a reference to the statute and other authori- 
ties showing the necessity for the exception. 

The brief, whether for appellant or appellee, may properly con- 
clude with a reproduction in succinct form, of the main points 
made in the brief, — illustrations of which are found in two of the 
briefs which lie before me : 



I. CONCLUSION OF A BRIEF FOR THE APPELLANT: 

"The appellant respectfully submits the case for a reversal of 
the judgment: 

"(1) Because of the errors shown in the admission of testi- 
mony over appellant's objection: 

"(2) Because of error in overruling appellant's application 
for continuance; and 

"(3) Because of error in the rulings of the court which ig- 
nored the estoppel arising out of the conduct and representations 
of the appellee.' ' 

II. CONCLUSION OF A BRIEF FOR THE APPELLEE: 

* 'Upon the foregoing statements and authorities we submit that 
there was no error in the judgment of the court below for the 
reason: (1) That the appellant's exceptions to the answer were 
properly overruled; (2) That the objections to the answers of 
the witness B., were well taken; (3) That the charges request- 
ed by appellant were rightly refused; and (4) That all alleged er- 
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rors in the case are practically harmless, and should be disre- 
garded, and the judgment affirmed, because it is clear from what 
has been stated that no other verdict or j udgment could have 
been properly rendered on the facts.' ' 

Respectfully submitted, 

B. H. BASSBTT. 
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